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TO  THE 


KING. 


SIRE. 

The  approbation  with  which  the  pub¬ 
lic  have  been  pleased  to  favour  this  Work, 
together  with  the  nature  of  the  subject,  em¬ 
bolden  me  to  lay  the  present  fourth  and  en¬ 
larged  edition  of  the  same  at  your  Majesty’s 
feet,  both  as  an  homage  and  an  expression  of 
the  desire  I  entertain,  that  the  book  may  for 
a  few  minutes  engage  the  attention  of  a  per¬ 
son  of  your  deep  and  extensive  knowledge. 

Your  Majesty’s  reign  has,  for  many 
years  past,  afforded  proofs,  in  more  respects 
than  one,  that,  though  human  wisdom  may 
not  always  be  able  to  anticipate  difficulties, 
yet,  assisted  by  fortitude,  it  can  succeed  in 
terminating  them  in  a  more  favourable  manner 
than  it  seemed  at  first  possible  to  be  expected. 


DEDICATION. 


or  even  in  bringing  them  to  an  happy  issue. 
According  to  the  common  course  of  nature, 
your  Majesty  has  only  yet  seen  the  less  con¬ 
siderable  part  of  the  years  of  which  your  reign 
is  to  be  composed :  that  the  part  which  now 
opens  before  your  Majesty  may  be  attended 
with  a  degree  of  satisfaction  proportionate  to 
your  Majesty’s  public  and  private  virtues,  to 
vour  disinterested  government,  and  religious 
regard  for  your  royal  engagements,  is  the  fond 
hope  of 


Your  Majesty’s 

Most  humble  and  most  devoted  Servant, 

And  these  many  Years 

Subject  by  Choice, 


Miy,  178*. 


J.  L.  DE  LOLME, 


ADVERTISEMENT. 


_  1 

The  Book  on  the  Englilh  Constitution,  of  which 
a  new  edition  is  here  offered  to  the  public,  was  firft 
written  in  French,  and  published  in  Holland.  Several 
perfons  have  aSked  me  the  queftion.  How  I  came  to 
think  of  treating  of  fuch  a  fubjedt  ?  One  of  the  firfl 
things  in  this  country,  that  engages  the  attention  of  a 
flranger  who  is  in  the  habit  of  obferving  the  objedts 
before  him,  is  the  peculiarity  of  its  government :  I 
had  moreover  been  lately  a  witnefs  of  the  broils  which 
had  for  fome  time  prevailed  in  the  republic  in  which 
I  was  born,  and  of  the  revolution  by  which  they  were 
terminated.  Scenes  of  that  kind,  in  a  State  which, 
though  finall,  is  independent,  and  contains  within  itfelf 
the  principles  of  its  motions,  had  naturally  given  rne 
fome  competent  infight  into  the  firtt  real  principles  of 
governments :  owing  to  this  circumstance,  and  per¬ 
haps  alfo  to  fome  moderate  Share  of  natural  abilities, 
I  was  enabled  to  perform  the  talk  I  had  undertaken 
with  tolerable  fuccefs.  I  was  twenty-feven  vears  old 
when  I  came  to  this  country,  after  having  been  in  it 
only  a  year,  I  began  to  write  my  work,  which  I  pub¬ 
lished  about  nine  months  afrerwards :  and  have  Since 
been  furprifed  to  find  that  I  had  committed  fo  few  errors 
of  a  certain  kind:  I  certainly  was  fortunate  in  avoiding 
to  enter  deeolv  into  thofe  articles  with  which  I  was  not 
Sufficiently  acquainted. 

The  book  met  with  rather  a  favourable  reception  on 
the  Continent ;  feveral  fucceffive  editions  having  been 
made  of  it.  And  it  alfo  met  here  with  approbation, 
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even  from  men  of  oppofite  parties  ;  which,  in  this 
country,  was  no  fmall  luck  for  a  book  on  fyftematical 
politics.  Allowing  that  there  was  fome  connexion 
and  clearnefs,  as  well  as  noveltv,  in  the  arguments,  I 
think  the  work  was  of  fome  peculiar  utility,  if  the  epoch 
at  which  it  was  pubiifhed  is  confidered  ;  wnich  was, 
though  without  any  delign  from  me,  at  the  time  when 
the  difputes  with  the  Colonies  were  beginning  to  take  a 
ferious  turn,  both  here  and  in  America.  A  work  which 
contained  a  fpecious,  if  not  thoroughly  true,  confuta¬ 
tion  of  thofe  political  notions  by  the  help  of  which  a 
difunion  of  the  empire  was  endeavoured  to  be  promoted 
(which  confutation  was  moreover  noticed  by  men  in  the 
higheft  places)  fhould  have  procured  to  the  author  fome 
fort  of  real  encouragement ;  at  leaft  the  publication  of 
it  fhould  not  have  drawn  him  into  anv  inconvenient 
fituation.  When  my  enlarged  Englifh  edition  was  rea¬ 
dy  for  the  prefs,  had  I  acquainted  minifters  that  I  was 
preparing  to  boil  my  tea-kettle  with  it,  for  want  of  being 
able  conveniently  to  afford  the  expenfe  of  printing  it, 
I  do  not  pretend  to  fay  what  their  anfwer  would  have 
been ;  but  I  am  firmly  of  opinion,  that,  had  the  like 
arguments  in  favour  of  the  exifting  government  of  this 
country,  againft  republican  principles,  been  fhown  to 
Charles  the  Firfl,  or  his  minifters,  at  a  certain  period  of 
his  reign,  they  would  have  very  willingly  defrayed  the 
expenfes  of  the  publication. — In  defeft  of  encourage¬ 
ment  from  great  men  (and  even  from  bookfellers),  I 
had  recourfe  to  a  fubfeription  ;  and  my  having  expect¬ 
ed  any  fuccefs  from  iuch  a  plan,  {hows  that  my  know¬ 
ledge  of  this  country  was  at  that  time  but  very  incom¬ 
plete  *. 

After 

*  In  regard  to  two  fubferihers  in  particular,  I  was,  I  confefs, 
fadly  difappointed. — Though  all  the  bookfellers  in  London  had  at 
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After  mentioning  the  advantages  with  which  my 
work  has  not  been  favoured,  it  is  however  juft  I  fhould 

give 

firft  refuted  to  have  any  thing  to  do  with  my  Engliffi  edition 
(notwithftanding  the  French  work  was  extremely  well  known), 
yet,  foon  after  I  had  thought  of  the  expedient  of  a  fubfcription, 
I  found  that  two  of  them,  who  are  both  living,  had  begun  a  tranf- 
lation,  on  the  recommendation,  as  they  told  me,  of  a  noble  lord, 
whom  they  named,  who  had,  till  a  few  years  before,  filled  one  of 
the  higheft  offices  under  the  crown.  I  paid  them  ten  pounds,  in 
order  to  engage  them  to  drop  their  undertaking,  about  which  I 
underftood  they  already  had  been  at  fome  expenfe.  Had  the  no¬ 
ble  lord  in  queftion  favoured  me  with  his  fubfcription,  I  would 
have  celebrated  the  generofity  and  munificence  of  my  patron  ; 
but  as  he  did  not  think  proper  fo  to  do,  I  ffiall  only  obterve  that  his 
recommending  my  work  to  a  bookfeller  coft  me  ten  pounds. 

At  the  time  the  above  fubfcription  for  my  Engliffi  edition  was 
advertifing,  a  copy  of  the  French  work  was  alked  of  me  fora 
noble  earl,  then  inverted  with  a  high  office  in  the  ftate  ;  none  be¬ 
ing  at  that  time  to  be  found  at  any  bookteller’s  in  London.  I 
gave  the  only  copy  I  had  (the  confequence  was,  that  I  was  obliged 
to  borrow  one,  to  make  my  Engliffi  edition  from)  :  and  I  added, 
that  I  hoped  his  lordffiip  would  honour  me  with  his  fubfcription. 
However,  my  hopes  were  here  again  confounded.  As  a  gentle¬ 
man,  who  continues  to  fill  an  important  office  under  the  crown, 
accidentally  informed  me  about  a  year  afterwards,  that  the  noble 
lord  here  alluded  to  had  lent  him  my  French  work,  I  had  no 
doubt  left  that  the  copy  I  had  delivered  had  reached  his  lordffiip’s 
hand  ;  I  therefore  prefumed  to  remind  him  by  a  letter  that  the 
book  in  queftion  had  never  been  paid  for ;  at  the  fame  time  apolo- 
gifing  for  fuch  liberty  from  the  circumftances  in  which  my  late 
Engliffi  edition  had  been  publiffied,  which  did  not  allow  me  to 
lofe  one  copv.  I  muft  do  hislordfhip  (who  is  moreover  a  knight 
of  the  garter)  the  juftice  to  acknowledge,  that  no  later  than  a 
week  afterwards,  he  fent  two  half-crowns  for  me  to  a  bookfeller’s 
in  Fleet-ftreet.  A  lady  brought  them  in  a  coach,  who  took  a  re¬ 
ceipt.  As  ffie  was,  by  the  bookteller’s  account,  a  fine  lady, 
though  not  a  peerefs,  it  gave  me  much  concern  that  I  was  not 
prefcnt  to  deliver  the  receipt  to  her  myfelf, 
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give  an  account  of  thofe  by  which  it  has  been  attended. 
In  the  full  place,  as  is  above  faid,  men  of  high  rank 
have  condefcended  to  give  their  approbation  to  it ;  and 
I  take  this  opportunity  of  returning  them  my  moft 
humble  acknowledgments.  In  the  fecond  place,  after 
the  difficulties,  by  which  the  publication  of  the  book 
had  been  attended  and  followed ,  were  overcome,  I  be¬ 
gan  to  lhare  with  bookfellers  in  the  profits  arifing  from 
the  fale  of  it.  Thefe  profits  I  indeed  thought  to  be 
but  fcanty  and  flow :  but  then  I  confidered  this  was  no 
more  than  the  common  complaint  made  by  every  trad¬ 
er  in  regard  to  his  gain,  as  well  as  by  every  great  man 
in  regard  to  his  emoluments  and  his  penfions.  After  a 
courfe  of  fome  years,  the  net  balance,  formed  by  the 
profits  in  queftion,  amounted  to  a  certain  fum,  propor¬ 
tioned  to  the  fize  of  the  performance.  And,  in  fine,  I 
mufl  add  to  the  account  of  the  many  favours  I  have 
received,  that  I  was  allowed  to  carry  on  the  above  bufi- 
nefs  of  felling  my  book,  without  any  objection  being 
formed  againft  me  from  my  not  having  ferved  a  regular 
apprenticelhip,  and  without  being  molefted  by  the  inqui- 

fition. - Several  authors  have  chofen  to  relate,  in 

writings  publiflied  after  death,  the  perfonal  advantages 
by  which  their  performances  had  been  followed :  as  for 
me,  I  have  thought  otherwife  ;  and,  fearing  that  dur¬ 
ing  the  latter  part  of  my  life  I  may  be  otherwife  engag¬ 
ed,  I  have  preferred  to  write  now  the  account  of  mv 
fuccefles  in  this  country,  and  to  fee  it  printed  while  I 
am  yet  living. 

At  the  fame  time  I  mention  the  noble  earl’s  great  pun&uality, 
I  think  I  may  be  allowed  to  fay  a  word  of  my  own  merits.  I 
waited,  before  I  prefumed  to  trouble  his  lordfhip,  till  I  was  in¬ 
formed  that  a  ptn'ion  of  four  thoufand  pounds  was  fettled  upon 
him  (T  could  have  wifhed  much  my  own  creditors  had,  about  that 
time,  Ihown  the  like  tendernefs  to  me),  and  I  moreover  gave  him 
time  to  receive  the  firft  quarter. 
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I  fhall  add  to  the  above  narrative  (whatever  the 
reader  may  he  pleafed  to  think  of  it)  a  few  obfervations 
of  rather  a  more  ferious  kind,  for  the  fake  of  thofe 
perfons  who,  judging  themfelves  to  be  poffeffed  of 
abilities,  find  they  are  negledled  by  fuch  as  ha\e  it  in 
their  power  to  do  them  occafional  fervices,  and  fulfer 
themfelves  to  be  mortified  by  it.  To  hope  that  men 
will  in  earnefi:  aflifl  in  fetting  forth  the  mental  qualifica¬ 
tions  of  others,  is  an  expectation  which,  generally 
fpeaking,  muff  needs  be  difappointed.  To  procure 
one’s  notions  and  opinions  to  be  attended  to,  and  ap¬ 
proved  by  the  circle  of  one’s  acquaintance,  is  the  uni- 
verfal  wifii  of  mankind.  To  diffufe  thefe  notions  far¬ 
ther,  to  numerous  parts  of  the  public,  by  means  of  the 
prefs  or  by  others,  becomes  an  objeCt  of  real  ambition  : 
nor  is  this  ambition  always  proportioned  to  the  real  abi¬ 
lities  of  thofe  who  feel  it :  very  far  from  it.  When 
the  approbation  of  mankind  is  in  queftion,  all  perfons, 
whatever  their  different  ranks  may  be,  confider  rhem- 
felves  as  being  engaged  in  the  fame  career:,  they  look 
upon  themfelves  as  being  candidates  for  the  very  fame 
kind  of  advantage:  high  and  low,  all  are  in  that  refpeCt 
in  a  ftate  of  primaeval  equality  ;  nor  are  thofe  who  are 
likely  to  obtain  fome  prize,  to  expeCt  much  favour  from 
the  others. 

This  defire  of  having  their  ideas  communicated  to, 
and  approved  by,  the  public,  was  very  prevalent  among 
the  great  men  of  the  Roman  commonwealth,  and  aft¬ 
erwards  with  the  Roman  emperors  ;  however  imperfedl 
the  means  of  obtaining  thofe  ends  might  be  in  thofe 
days,  compared  with  thofe  which  are  ufed  in  ours.  The 
fame  defire  has  been  equally  remarkable  among  modern 
European  kings,  not  to  fpeak  of  other  parts  of  the 
world  ;  and  a  long  catalogue  of  royal  authors  may  be 
ffoduced.  Minifters,  efpecially  after  having  loll  their 
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places,  have  Ihowrn  no  lefs  inclination  than  their  ma¬ 
ilers,  to  convince  mankind  of  the  reality  of  their  know¬ 
ledge*  Noble  perfons,  of  all  denominations,  have  in- 
creafed  the  catalogue.  And,  to  fpeak  of  the  country 
in  which  we  are,  there  is,  it  feems,  no  good  reafon  to 
make  any  exception  in  regard  to  it ;  and  great  men  in. 
it,  or  in  general  thofe  who  are  at  the  head  of  the  peo¬ 
ple,  are,  we  find,  fufficiently  anxious  about  the  fuccefs 
of  their  fpeeches,  or  of  the  printed  performances  which 
they  fometimes  condefcend  to  lay  before  the  public  :  nor 
has  it  been  every  great  man  wifhing  that  a  compliment 
may  be  paid  to  his  perfonal  knowledge,  that  has  ven¬ 
tured  to  give  fuch  lading  fpecimens. 

Several  additions  were  made  to  this  work  at  the 
time  I  gave  the  firffc  Englifh  edition  of  it.  Befides  a 
more  accurate  divifion  of  the  chapters,  feveral  new 
notes  and  paragraphs  were  inferted  in  it ;  for  inllance, 
in  the  nth  chapter  of  the  2d  Book;  and  three  new 
chapters,  the  15th,  16th,  and  17th,  amounting  to  about 
ninety  pages,  were  added  to  the  fame  book.  Thefe 
three  additional  chapters,  never  having  been  written  by 
me  in  French,  have  been  inferted  in  the  third  edition 
made  at  Amfterdam,  tranflated  by  a  perfon  whom  the 
Dutch  bookfeller  employed  for  that  purpofe  :  as  I  never 
had  an  opportunity  to  perufe  a  copy  of  that  edition,  I 
cannot  fay  how  well  the  tranflator  has  performed  his 
talk.  Having  now  parted  with  the  copy-right  of  the 
book,  I  have  farther  added  four  new  chapters  to  it  (10, 
11,  B.  I.  19,  20,  B.  II.)  by  way  of  taking  a  final  leave 
of  it ;  and  in  order  the  more  completely  to  efFedl  this,  I 
may  perhaps  give,  in  a  few  months,  a  French  edition 
of  the  fame  (which  I  cannot  tell  why  I  have  not  done 
fooner)  in  which  all  the  above-mentioned  additions, 
tranflated  by  myfelf,  Ihall  be  inferted. 
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In  one  of  the  former  additional  chapters  (the  17th, 
B.  II.)  mention  is  made  of  a  peculiar  circumftance  at¬ 
tending  the  Englifh  government,  confidered  as  a  mon¬ 
archy,  which  is  the  folidity  of  the  power  of  the  crown. 
As  one  proof  of  this  peculiar  folidity,  it  is  remarked,  in 
that  chapter,  that  all  the  monarchs  who  ever  exifted, 
in  any  part  of  the  world,  were  never  able  to  maintain 
their  ground  againft  certain  powerful  fubjecfs  (or  a  com¬ 
bination  of  them)  without  the  afliftance  of  regular 
forces  at  their  conftant  command  ;  whereas  it  is  evi¬ 
dent  that  the  power  of  the  crown,  in  England,  is  not  at 
this  day  fupported  by  fuch  means  ;  nor  even  had  the 
Englifh  kings  a  guard  of  more  than  a  few  fcores  of 
men,  when  their  power,  and  the  exertions  they  at  times 
made  of  it,  were  equal  to  what  has  ever  been  related 
of  the  moft  abfolute  Roman  emperors. 

The  caufe  of  this  peculiarity  in  tine  Englifh  go¬ 
vernment  is  faid,  in-  the  fame  chapter,  to  lie  in  the 
circumftance  of  the  great  or  powerful  men,  in  Eng¬ 
land,  being  divided  into  two  diftindl  aflemblies,  and, 
at  the  fame  time,  in  the  principles  on  which  fuch  a 
divifion  is  formed.  To  attempt  to  give  a  demonftra- 
tion  of  this  aflertion  otherwife  than  by  fa£ls  (as  is  done 
in  the  chapter  here  alluded  to)  would  lead  into  diffi¬ 
culties  which  the  reader  is  little  aware  of.  In  general, 
the  fcience  of  politics,  confidered  as  an  exafi  fcience , 
that  is  to  fay,  as  a  fcience  capable  of  aflual  demon- 
ftration,  is  infinitely  deeper  than  the  reader  fo  much 
perhaps  as  fufpedls.  The  knowledge  of  man,  on  which 
fuch  a  fcience,  with  its  preliminary  axioms  and  de¬ 
finitions,  is  to  be  grounded,  has  hitherto  remained 
furpriftngly  imperfedl  :  as  one  inftance,  how  little 
man  is  known  to  himfelf,  it  might  be  mentioned  that 
no  tolerable  explanation  of  that  continual  human 
phenomenon,  laughter,  has  been  given  as  yet ;  and 
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the  powerful  complicate  fer.fation  which  each  fex  pro¬ 
duces  in  the  other,  ftill  remains  an  equally  inexplicable 
myflery. 

To  conclude  the  above  digreffion  (which  may  do 
very  well  for  a  preface)  I  {hall  only  add,  that  thofe 
fpeculators  who  will  amufe  themfelves  in  feeking  for 
the  dcmonjiration  of  the  political  theorem  above  ex- 
preffed,  will  thereby  be  led  through  a  field  of  o'  ferva- 
tions  which  they  will  at  firft  little  expedt ;  and,  in  their 
w!ay  towards  attaining  fuch  demor.ftraticm,  will  find 
the  fcience,  commonly  called  metaphyfics,  to  be  at  bell 
but  a  very  fuperficial  one,  and  that  the  mathematics,  or 
at  leaf!  the  mathematical  reafonings  hitherto  med  by 
men,  are  net  fo  completely  free  from  error  as  has  been 
thought  * . 

Out  of  the  four  chapters  added  to  the  prefent  edition, 
two  (the  ioth  and  nth,  B.  I.)  contain,  among  ether 
things,  a  few  ftridtures  on  the  Courts  of  Equity  ;  in 
which  I  wifh  it  may  be  found  I  have  not  been  mif- 
taken  :  of  the  two  others,  one  (19.I1,  B.  II.)  contains  a 
few  obfervations  on  the  attempts  that  may,  in  different 
circumftances,  be  made,  to  fet  new  limits  to  the  au¬ 
thority  of  the  crown  ;  and  in  the  20th,  a  few  general 
thoughts  are  introduced  on  the  right  of  taxation,  and 
on  the  claim  of  the  American  colonies  in  that  refpedh 
Any  further  obfervations  I  may  hereafter  make  on  the 

*  Certain  errors  that  are  not  difeovered,  are,  in  feveral  cafes, 
compenfated  by  others,  which  are  equally  unperceived. 

Continuing  to  avail  myfelf  of  the  indulgence  an  author  has  a 
right  to  claim  in  a  preface,  I  fhall  mention,  as  a  further  expla¬ 
nation  of  the  peculiarity  in  the  Engldh  government  above  alluded 
to,  and  which  is  again  touched  upon  in  the  poftfeript  to  this  ad- 
vertifement,  that  a  government  may  be  conlidered  as  a  great  bal¬ 
let  or  dance,  in  which,  the  fame  as  in  other  ballets,  every  thing 
depends  on  the  difpclition  of  the  figures. 
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Englifh  government,  fuch  as  comparing  it  with  the 
other  governments  of  Europe,  and  examining  what 
difference  in  the  manners  of  the  inhabitants  of  this 
country  may  have  refulted  from  it,  muft  come  in  a 
new  work,  if  I  ever  undertake  to  treat  thefe  fubjedls. 
In  regard  to  the  American  difputes,  what  I  may  here¬ 
after  write  on  that  account  will  be  introduced  in  a 
work  which  I  may  at  fome  future  time  publifh,  under 
the  title  of  Hifoire  de  George  Trots ,  Rot  d'  Angleterre, 
or,  perhaps,  of  Hijioire  d' Angleterre^  depuis  /’ Annee 
1765  (that  in  which  the  American  flamp-duty  was 
laid),  jvjques  a  V Annee  178 — •,  meaning  that  in  which 
an  end  lhall  be  put  to  the  prefent  contefl  *. 

Nov.  1781. 


POSTSCRIPT. 

Notwithflanding  the  intention  above  expreffed,  of 
making  no  additions  to  the  prefent  work,  I  have 
found  it  necefTary,  in  the  prefent  newr  edition,  to  ren¬ 
der  fomewhat  more  complete  the  xviith  chapter,  B.  II. 
p.  373,  On  the  peculiar  foundations  of  the  Englifh  mon¬ 
archy ’,  as  a  monarchy ;  as  I  found  its  tendency  not  to 
be  very  well  underflood  ;  and,  in  fadt,  that  chapter 
contained  little  more  than  hints  on  the  fubjedi  men¬ 
tioned  in  it :  the  talk,  in  the  courfe  of  writing,  has  in- 
creafed  beyond  my  expedition,  and  has  fwelled  the 
chapter  to  about  lixty  pages  above  what  it  was  in  the 
former  edition,  fo  as  alrnofl  to  make  it  a  kind  of  feparate 
book  by  itfelf.  The  reader  will  now  find  it,  in  leveral 

*  A  certain  book,  written  in  French,  on  the  fubjeft  of  the 
American  difputes,  was,  I  have  been  told,  lately  attributed  to 
{pe,  in  which  I  had  no  fhare. 

.  re- 


X 


ADVERTISEMENT. 


remarkable  new  infiances,  to  prove  the  fact  of  the  pecu¬ 
liar  Jlability  of  the  executive  power  of  the  Britifh 
crown  ;  and  efpecially  a  much  more  complete  delinea¬ 
tion  of  the  advantages  that  refult  from  that  liability  in 
favour  of  public  liberty*. 

Thefe  advantages  may  be  enumerated  as  follow  : 

I.  The  numerous  reflraints  the  governing  authority 
is  able  of  bearing,  and  the  extenfive  freedom  it  can 
afford  to  allow  the  fubjedt,  at  its  own  expenfe. 

II.  The  liberty  of  fpeaking  and  writing,  carried  to  the 
great  extent  it  is  in  England.  III.  The  unbounded 
freedom  of  the  debates  in  the  legifature.  IV.  The 
power  to  bear  the  conftant  union  of  all  orders  of  fub- 
jects  againft  its  prerogatives.  V.  The  freedom  allow¬ 
ed  to  all  individuals  to  take  an  adtive  part  in  govern¬ 
ment  concerns.  VI.  The  flridl  impartiality  with 
which  juftice  is  dealt  to  all  fubjedts,  wdthout  any 
refpedt  whatever  of  perfons.  VII.  The  lenity  of  the 
criminal  law,  both  in  regard  to  the  mildnefs  of  punifh- 
ments,  and  the  frequent  remitting  of  them.  VIII.  The 
ftridt  compliance  of  the  government  authority  with  the 
letter  of  the  law.  IX.  The  needleffnefs  of  an  armed 
force  to  fupport  itfelf  by,  and  as  a  confequence,  the 
fingular  fubjedtion  of  the  military  to  the  civil  power. 

The  above-mentioned  advantages  are  peculiar  to  the 
Englifh  government.  To  attempt  to  imitate  them,  or 
transfer  them  to  other  countries,  with  that  degree  of 
extent  to  which  they  are  carried  in  England,  without 
at  the  fame  time  transferring  the  whole  order  and  con¬ 
junction  of  circumftances  in  the  Englifli  government, 

*  For  the  fake  of  thofe  readers  who  like  exaftly  to  know  in 
what  one  edition  of  a  book  differs  from  another,  I  ftiall  mention, 
that  five  new  pages  have  alfo  been  added  in  the  xviiith  chapter ; 
viz.  pages  465 — 469,  befides  a  few  lhort  notes  in  the  courfe  of  the 
work  :  for  inftance,  in  pages  137,  371,  Sec. 
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would  prove  unfuccefsful  attempts.  Several  articles  of 
Englifh  liberty  already  appear  impracticable  to  be  pre- 
ferved  in  the  new  American  commonwealths.  The  Irifh 
nation  have  of  late  fucceeded  in  imitating  feveral  very 
important  regulations  in  the  Englifh  government,  and 
are  very  deflrous  to  render  the  affimilation  complete : 
yet,  it  is  poffible,  they  will  find  many  inconveniences 
arife  from  their  endeavours,  which  do  not  take  place  in 
England,  notwithftanding  the  very  great  general  fimi- 
larity  of  circumftances  in  the  two  kingdoms  in  many 
refpedls  ;  and  even  alfo,  we  might  add,  notwithftand¬ 
ing  the  refpedlable  power  and  weight  the  crown  de¬ 
rives  from  its  Briti/h  dominions,  both  for  defending 
its  prerogative  in  Ireland,  and  preventing  anarchy.  I 
fay,  the  fimilarity  in  many  refpcfts  between  the  two 
kingdoms  ;  for  this  refemblance  may  perhaps  fail  in 
regard  to  fome  important  points :  however,  this  is  a 
fubjecf  about  which  I  fhall  not  attempt  to  fay  any 
thing,  not  having  the  neceflary  information. 

The  laft  chapter  in  the  work,  concerning  the  nature 
of  the  divijions  that  take  -place  in  this  country,  I  have 
left  in  every  Englifh  edition  as  I  wrote  it  at  firft  in 
French.  With  refpedl  to  the  exadf  manner  of  the  de¬ 
bates  in  parliament,  mentioned  in  that  chapter,  I  fliould 
not  be  able  to  fay  more  at  prefent  than  I  was  at  that 
time,  as  I  never  had  an  opportunity  to  hear  the  debates 
in  either  houfe.  In  regard  to  the  divifions  in  general 
to  which  the  fpirit  of  party  gives  rife,  I  did  perhaps  th& 
bulk  of  the  people  fomewhat  more  honour  than  they 
really  deferve,  when  I  reprefented  them  as  being  free 
from  any  violent  difpofitions  in  that  refpedt :  I  have 
fince  found,  that,  like  the  bulk  of  mankind  in  all 
countries,  thev  fuffer  themfelves  to  be  influenced  by 
vehement  prepofleflions  for  this  or  that  fide  of  public 
queflions,  commonly  in  proportion  as  their  knowledge 
of  the  fubje£ls  is  imperfeft.  It  is  however  a  fa£I,  that 
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their  political  prepoflefllons  and  party  fpirit  are  not 
productive,  in  this  country,  of  thofe  dangerous  confe- 
quences  which  might  be  feared  from  the  warmth  with 
which  they  are  fometimes  manifefled.  But  this  fubjeCt, 
or  in  general  the  fubjeCt  of  the  political  quarrels  and 
divifions  in  this  country,  is  not  an  article  one  may  ven¬ 
ture  to  meddle  with  in  a  fingle  chapter ;  I  have  there¬ 
fore  let  this  fubfift,  without  touching  it. 

I  fhall  however,  obferve,  before  I  conclude,  that 
there  is  an  accidental  circumftance  in  the  Englilh  go¬ 
vernment,  which  prevents  the  party  fpirit,  by  which  the 
public  are  ufually  influenced,  from  producing  thofe 
lading  and  rancorous  divifions  in  the  community  which 
have  pedered  fo  many  other  free  dates,  making  of  the 
fame  nation  as  it  were  two  didinct  people,  in  a  kind  of 
condant  warfare  with  each  other.  The  circumdance  I 
mean  is,  the  frequent  reconciliations  (commonly  to 
quarrel  again  afterward)  that  take  place  between  the 
leaders  of  parties,  by  which  the  mod  violent  and  ig¬ 
norant  clafs  of  their  partifans  are  bewildered,  and  made 
to  lofe  the  fcent.  By  the  frequent  coalitions  between 
•whig  and  tory  leaders,  even  that  party  didindlion,  the 
moft  famous  in  the  Engjilh  hidory,  has  now  become 
ufeiefs  :  the  meaning  of  the  words  has  thereby  been 
rendered  fo  perplexed  that  nobody  can  any  longer  give 
a  tolerable  definition  of  them  ;  and  thofe  perfons  who 
now  and  then  aim  at  gaining  popularity  by  claiming 
the  merit  of  belonging  to  either  party,  are  fcarcely  un- 
derdood.  The  late  coalition  between  two  certain 
leaders  has  done  away,  and  prevented  from  fettling, 
that  violent  party  fpirit  to  which  the  adminidratipn  of 
Lord  Bute  had  given  rife,  and  which  the  American 
difputes  had  carried  dill  farther.  Though  this  coali¬ 
tion  has  met  with  much  obloquy,  I  take  the  liberty  to 
rank  myfelf  in  the  number  of  its  advocates,  fo  far  as 
the  circumftance  here  mentioned. 

May,  1784. 
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INTRODUCTION . 

The  fpirit  of  philofophy  which  pecu¬ 
liarly  diftinguiffies  the  prefent  age,  after  hav¬ 
ing  corre&ed  a  number  of  errors  fatal  to 
fociety,  feems  now  to  be  directed  towards  the 
principles  of  fociety  itfelf, — and  we  fee  pre¬ 
judices  vanilh  which  are  difficult  to  overcome, 
in  proportion  as  it  is  dangerous  to  attack 
them*.  This  rifmg  freedom  of  fentiment, 

the 

*  As  every  popular  notion  which  may  contribute  to 
the  fupport  of  an  arbitrary  government  is  at  all  times 
vigilantly  protected  by  the  whole  ftrength  of  it,  political 
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the  neceflary  forerunner  of  political  freedom, 
led  me  to  imagine  that  it  would  not  be  unac¬ 
ceptable  to  the  public  to  be  made  acquainted 
with  the  principles  of  a  conftitution  on  which 
,  the  eye  of  curiofity  feemsnow  to  be  univerfally 
turned,  and  which,  though  celebrated  as  a  mo¬ 
del  of  perfedtion,  is  yet  but  little  known  to  its 
admirers. 

I  am  aware  that  it  will  be  deemed  prefump- 
tuous  in  a  man,  who  has  palled  the  greateft  part 
of  his  life  out  of  England,  to  attempt  a  deli¬ 
neation  of  the  Englifn  government;  a  fyftem 
which  is  fuppofed  to  be  fo  complicated  as  not 
to  be  underftood  or  developed,  but  by  thofe 
who  have  been  initiated  in  the  myfteries  of  it 
from  their  infancy. 

But,  though  a  foreigner  in  England,  yet,  as 
a  native  of  a  free  country,  I  am  no  ftranger 
to  thofe  circumftances  which  conftitute  or  cha- 
radterife  liberty.  Even  the  great  difpropor- 
tion  between  the  republic  of  which  I  am 

prejudices  are  laft  of  all,  if  ever,  fhaken  off  by  a  nation 
fubje&ed  to  fuch  a  government.  A  great  change  in  this 
refpeft,  however,  has  of  late  taken  place  in  France, 
where  this  book  was  firft  publiflied ;  and  opinions  are  now 
difcuffed  there,  and  tenets  avowed,  which,  in  the  time  of 
Lewis  the  Fourteenth,  would  have  appeared  downright 
fclafphemy : — it  is  to  this  an  allufion  is  made  above. 
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a  member,  and  in  which  I  formed  my  prin¬ 
ciples,  and  the  Britifh  empire,  has  perhaps 
dnly  contributed  to  facilitate  my  political  in¬ 
quiries. 

As  the  mathematician,  the  better  to  difcover 
the  proportions  he  inveftigates,  begins  with 
freeing  h  is  equation  from  coefficients ,  or  fuch  other 
quantities  as  only  perplex  without  properly 
confiitutisg  it, — fo  it  may  be  advantageous  to 
the  inquirer  after  the  caufes  that  produce  the 
equilibrium  of  a  government  to  have  previoufly 
ftudied  them,  difengaged  from  the  apparatus 
of  fleets,  armies,  foreign  trade,  diftant  and 
extenflve  dominions, — in  a  word,  from  all  thofe 
brilliant  circumftances  which  fo  greatly  affeft 
the  external  appearance  of  a  powerful  fociety, 
but  have  no  eflential  connexion  with  the  real 
principles  of  it. 

It  is  upon  the  paflions  of  mankind,  that  is, 
upon  caufes  which  are  unalterable,  that  the  ac¬ 
tion  of-the  various  parts  of  a  flate  depends. 
The  machine  may  vary  as  to  its  dimenfions, 
but  its  movement  and  acting  fprings  ftill  re¬ 
main  intrinficaliy  the  fame  ;  and  that  time  can¬ 
not  be  confidered  as  loft,  which  has  been  fpent 
in  feeing  them  aft  and  move  in  a  narrower 
circle. 

One  other  confiderationj  will  fuggeft,  which 
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is,  that  the  very  circumftance  of  being  a  fo¬ 
reigner  fnay  of  itfelf  be  attended,  in  this  cafe, 
with  a  degree  of  advantage.  The  Englifh 
themfelves  (the  obfervation  cannot  give  them 
any  offence)  having  their  eyes  open,  as  I  may 
fay,  upbn  their  liberty,  from  their  firft  entrance 
into  life,  are  perhaps  too  much  familiarifed 
with  its  enjoyment,  to  inquire,  with  real  co'n- 
^  cern,  into  its  caufes.  I  laving  acquired  practi¬ 
cal  notions  of  their  government  long  before 
they  have  meditated  bn  it,  and  thefe  notions 
being  flowly  and  gradually  imbibed,  they  at 
length  behold  it  without  any  high  degree  of 
fenfib'ility;  and  they  feem  to  me,  in  this  refpecf, 
to  be  like  the  reclufe  inhabitant  of  a  palace, 
who  is  perhaps  in  the  Worft  fituation  for  attain¬ 
ing  a  complete  idea  of  the  whole,  and  never 
experienced  the  ftriking  effect  of  its  external 
ttruCture  and  elevation  ;  or,  if  you  pleafe,  like 
a  man  who,  having  always  had  a  beautiful  and 
extenfive  fcene  before  his  eyes,  continues  for 
ever  to  view  it  with  indifference. 

But  a  ftranger,  beholding  at  once  the  vari¬ 
ous  parts  of  a  conftitution  difplayed  before 
him,  which,  at  the  fame  time  that  it  carries 
liberty  to  its  height,  has  guarded  againfl  incon¬ 
veniences  feemingly  inevitable, — beholding  ir» 
fliort  thofe  things  carried  into  execution  which 

he 
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he  had  ever  regarded  as  more  defirablethan  pof- 
fible,  he  is  lhruck  with  a  kind  of  admiration  ; 
and  it  is  neceffary  to  be  thus  Itrongly  affe&ed  by 
objeds,  Jo  be  enabled  to  reach  the  general 
principle  which  governs  them. 

Not  that  I  mean  to  infinuate  {hat  I  have  pene¬ 
trated  with  more  acutenefs  into  the  conltitu- 
tion  of  England  than  others  ;  my  only  defign, 
in  the  above  obfervations,  was  to  obviate  an  un¬ 
favourable,  though  natural  prepofleffion  ;  and 
if,  either  in  treating  of  the  caufes  which  origi¬ 
nally  produced  the  Englifh  liberty,  or  of  thofe 
by  which  it  continues  to  be  maintained,  my  ob¬ 
fervations  (hould  be  found  new  or  fingular,  I 
hope  the  Englifh  reader  will  not  condemn  them, 
but  where  they  (hall  be  found  inconfiffent  with 
hiftory,  or  with  daily  experience.  Of  readers 
in  general  I  alfo  requeft,  that  they  will  not  judge 
of  thp  principles  I  (hall  lay  down,  but  from  their 
relation  to  thofe  of  human  nature:  a  confide- 
ration  which  is  almoft  the  only  one  effential,  and 
has  been  hitherto  too  much  negleded  by  thG 
writprs  pn  the  fubjed  of  government. 
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CHAP.  I. 


Causes  of  the  Liberty  of  the  English  Nation. — 
Reasons  of  the  Difference  between  the  Govern¬ 
ment  of  England  and  tlLCit  of  France. — In 
England,  the  great  Power  of  the  Crown,  un¬ 
der  the  Norman  Kings,  created  an  Union  be¬ 
tween  the  Nobility  and  the  People. 


VVH  EN  the  Romans,  attacked  on  all 
fides  by  the  barbarians,  were  reduced  to  the 


neceffity  of  defending  the  centre  of  their  em¬ 
pire,  they  abandoned  Great  Britain,  as  well  as 
feveral  other  of  their  diftant  provinces.  The 
illand,  thus  left  to  itfelf,  became  a  prey  to  the 
nations  inhabiting  the  fhores  of  the  Baltic  5 
who,  having  firfi  deftroyed  the  ancient  inhabi¬ 
tants,  and  for  a  long  time  reciprocally  annoyed 
each  other,  eftablifhed  feveral  fovereignties  in 
the  fouthern  part  of  the  ifland,  afterwards  called 
England,  which  at  length  were  united,  under 
Egbert,  into  one  kingdom. 

The  fucccffors  of  this  prince,  denominated 
the  AngiofSaxon  princes,  among  whom  Alfred 
the  Great  and  Edward  the  Confeffor  are  parti¬ 
cularly  celebrated.,  reigned  for  about  two  hun¬ 
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dred  years:  but  though  our  knowledge  of  the 
principal  events  of  this  early  period  of  the 
Englifh  Hiftory  is  in  fome  degree  exadt,  yet 
we  have  but  vague  and  uncertain  accounts  of 
the  nature  of  the  government  which  thofe  na- 
iions  introduced. 

It  appears  to  have  had  little  more  affinity 
with  the  prefent  conftitution,  than  the  general 
relation,  common  indeed  to  all  the  govern¬ 
ments  eftabliffied  by  the  northern  nations, — 
that  of  having  a  king  and  a  body  of  nobility  ; 
and  the  ancient  Saxon  government  is  “  left 
**  us  in  ftory  (to  ufe  the  expreffions  of  Sir 
“  William  Temple  on  the  fubjedl)  but  like  fo 
u  many  antique,  broken,  or  defaced  pidlures, 
“  wffiich  may  ftill  reprefent  fomething  of  the 
“  cuftoms  and  fafnions  of  thofe  ages,  though 
“  little  of  the  true  lines,  proportions,  or  refem- 
“  blance*.” 

It  is  at  the  asra  of  the  conquefl  that  we  are 
to  look  for  the  real  foundation  of  the  Englilh 
conflitution.  From  that  period,  fays  Spelman, 
novas  seclorum  nascitur  ordo' J*.  W  illiam  of  Nor¬ 
mandy, 

*  See  his  Introdu&ion  to  the  Hiftory  of  England. 

+  See  Spelman,  Of  Parliaments.  — —  It  has  been  a 
favourite  thefis  with  many  writers,  to  pretend  that  the 
Saxon  government  was,  at  the  time  of  the  conqueft,  by 
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mancly,  having  defeated  Harold,  and  made 
himfelf  mafier  of  the  crown^  fubverted  the 

ancient 

no  means  fubverted, — that  William  of  Normandy  le¬ 
gally  acceded  to  the  throne,  and,  confequently,  to  the  en¬ 
gagements  of  the  Saxon  kings:  and  much  argument  has 
in  particular  been  employed  with  regard  to  the  word  con¬ 
quest, ,  which,  it  has  been  faid,  in  the  feudal  fenfe,  only 
meant  acquisition.  Thefe  opinions  have  been  particularly 
ifififted  upon  in  times  of  popular  oppofition  :  and,  indeed, 
there  was  a  far  greater  probability  of  fuccefs,  in  ranting 
among  the  people  the  notions  familiar  to  them  of  legal 
claims  and  long-eftablifhed  cuftoms,  than  in  arguing  with 
them  from  the  no  lefs  rational,  but  lefs  determinate,  and 
fomewhat  dangerous  doctrines,  concerning  the  original 
rights  of  mankind,  and  the  lawfulnefs  of  at  all  times  op* 
pofing  force  to  an  oppreffive  government. 

But  if  we  confider  that  the  manner  in  which  the  public 
power  is  formed  in  a  (late  is  fo  very  efiential  a  part  of  its 
government,  and  that  a  thorough  change  in  this  refpett 
was  introduced  into  England  by  the  conqueft,  we  fliali  not 
fcruple  to  allow  that  a  new  government  was  eftablifhed. 
Nay,  as  almoft  the  whole  landed  property  in  the  kingdom 
was  at  that  time  transferred  to  other  hands,  a  new  fyftem 
of  criminal  juftice  introduced,  and  the  language  of  the  law 
moreover  altered,  the  revolution  may  be  {aid  to  have  been 
fuch  as  is  not  perhaps  to  be  paralleled  in  the  hiftory  of  any 
other  country. 

Some  Sfixon  laws,  favourable  to  the  liberty  of  tie 
people,  were  indeed  again  eftablifhed  under  the  fuccef- 
fors  of  William  ;  but  the  introduction  of  fome  new 
modes  of  proceeding  in  the  courts  of  juftice,  and  of  a 
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ancient  fabric  of  the  Saxon  legiflation  :  he  ex¬ 
terminated,  or  expelled,  the  former  occupies 
<?f  lands,  in  order  to  diftribute  their  pofleffions 
among  his  followers;  and  eftablilhed  the  feudal 
fyftem  of  government,  as  better  adapted  to  his 
iituarion,  and  indeed  the  onlv  one  of  which  he 
pofleffed  a  competent  idea. 

few  particular  laws,  cannot,  fo  long  as  the  ruling  power 
in  the  (late  remains  the  fame,  be  faid  to  be  the  intro- 
du£Hon  of  a  new  government;  and  as  when  the  laws 
in  queftion  were  again  eftablilhed,  the  public  power  in 
England  continued  in  the  fame  channel  where  the  conqueft: 
bad  placed  it,  they  were  more  properly  new  modifications 
of  the  Anglo-Norman  conftitution  than  thev  were  the 
abolition  of  it;  or  fince  they  were  again  adopted  from  the 
Saxon  legiflation,  they  were  rather  imitations  of  that  legif¬ 
lation,  than  the  reftoration  of  the  Saxon  government. 

Contented,  however,  with  the  two  authorities  I  have 
above  quoted  ( Spehitan  and  Temple ),  I  fliall  dwell  no  longer 
on  a  difeufiion  of  the  precife  identity,  or  difference,  of 
two  governments,  that  is,  of  two  ideal  fyftems,  which  only 
exift  in  the  conceptions  of  men.  Nor  do  I  wifti  to  explode 
a  doffrine,  which,  in  the  opinion  of  fome  perfons,  giving  an 
additional  famftioa  and  dignity  to  the  Englifli  government, 
contributes  to  ipereafe  their  love  and  relpedf  for  it.  It 
will  be  fuflicient  for  my  purpofe,  if  the  reader  fliall  be 
pleafed  to  grant  that  a  material  change  was,  at  the  time  of 
the  conqueft,  effected  in  the  government  then  exifting, 
and  is  accordingly  difpored  to  admit  the  proofs  that  will 
prefently  be  iaid  before  him,  of  fuch  change  having  pre¬ 
pared  the  efisblifliment  of  theprefent  Englifli  conftitution. 

This 
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This  fort  of  government  prevailed  alfo  in 
almoft  all  the  other  parts  of  Europe.  Bur, 
inftead  of  being  eftablilhed  by  dint  of  arms,  and 
all  at  once,  as  in  England,  it  had  only  been 
eftablilhed  on  the  continent,  and  particularly 
in  France,  through  a  long  feries  of  flow  fuccef- 
flve  events: — a  difference  of  circumftances  this, 
from  which  confequences  were  in  time  to  arife 
as  important  as  they  were  at  firft  difficult  to  be 
forefeen. 7 

The  German  nations  who  paffed  the  Rhine 
to  conquer  Gaul  were  in  a  great  degree  inde¬ 
pendent  ;  their  princes  had  no  other  title  to 
their  power,  but  their  own  valour  and  the  free 
election  of  the  people ;  and  as  the  latter  had 
acquired  in  their  forefts  but  contracted  notions 
of  fovereign  authority,  they  followed  a  chief 
lefs  in  quality  of  fubjedts,  than  as  companions 
in  conqueft. 

Befides,  this  conqueft  was  not  the  irruption 
of  a  foreign  army,  which  only  takes  poffeflion  of 
fortified  towns-, — it  was  the  general  invafionof 
a  whole  people  in  fearch  of  new  habitations ; 
and  as  the  number  of  the  conquerors  bore  a 
great  proportion  to  that  of  the  conquered,  who 
were  at  the  fame  time  enervated  by  long  peace, 
the  expedition  was  no  fooner  completed  than 
all  danger  was  at  an  end,  and  of  courfe  their 
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union  alfo.  After  dividing  among  themfelves 
what  lands  they  ihought  proper  to  occupy,  they 
feparated;  and  though  their  tenure  was  at  firft 
only  precarious,  yet,  in  this  particular,  they  de¬ 
pended  not  on  the  Ling,  but  on  the  genera! 
aflembly  of  the  nation*. 

Under  the  kings  of  the  first  race,  the  fiefs, 
by  the  mutual  connivance  of  the  leaders,  at  firft 
became  annual  •  afterwards,heldfor  life.  Under 
the  defcendants  of  Charlemain,  they  became 
hereditary  f.  And  when  at  length  Hugh  Capet 
effected  his  own  election,  to  the  prejudice  of 
Charles  of  Lorrain,  intending  to  render  the 
crown,  which  in  fa£t  was  a  fief,  hereditary  in 
his  own  family];,  he  eftablifhed  the  hereditari- 
Ihip  of  fiefs  as  a  general  principle ;  and  from 
this  epoch  authors  date  the  complete  eftabliih- 
ment  of  the  feudal  fyftem  in  France. 

*  The  fiefs  were  originally  called  terra  jure  benejkii 
concesscc ;  and  it  was  not  till  under  Charles  le  Gros  that  the 
term  fief  began  to  be  in  ufe.  See  Beneficium,  Gloss.  Du 
Cange. 

f  A  pud  Francos  zero,  sensim  pedetentimque,jure  haneditario 
ad  hceredes  subinde  transierunt  feuda;  quod  labente  seculo  nona 
incepit.  See  Feudum,  Du  Cange. 

J  Hot'coman  has  proved  beyond  a  doubt,  in  his  Franco - 
Gallia ,  that,  under  the  two  firft  races  of  kings,  the  crown 
of  France  was  elective.  The  princes  of  the  reigning  family 
had  nothing  more  in  their  favour  than  the  cuftom  of  chufing 
one  of  that  houfe. 
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On  the  other  hand,  the  lords  who  gave  thuir 
fulfrages  to  Hugh  Capet  forgot  not  the  intereft 
of  their  own  ambition.  They  completed  the 
breach  of  thofe  feeble  ties  which  fubjected  them 
to  the  royal  authority,  and  became  every-where 
independent.  They  left  the  king  no  jurifdidtion, 
either  over  themfelves,  or  their  vaffalsj  they  re- 
ferved  the  right  of  waging  war  with  each  other; 
they  even  affumed  the  fame  privilege,  in  certain 
cafes,  with  regard  to  the  king  himfeif*;  fo  that 
if  Hugh  Capet,  by  rendering  the  crown  here¬ 
ditary,  laid  the  foundation  of  the  greatnefs  of 
his  family,  and  of  the  crown  itfelf,  yet  he  ad¬ 
ded  little  to  his  own  authority,  and  acquired 
fcarcely  any  thing  more  than  a  nominal  fupe- 
riority  over  the  number  of  fovereigns  who  then 
fvvarmed  in  France  |. 


•  The  principal  of  thefe  cafes  u-as  when  the  king  refufed 
to  appoint  judges  to  decide  a  difference  between  himfeif 
and  one  of  his  firft  barons;  the  latter  had  then  a  right  tq 
take  up  arms  againft  the  king;  and  the  fubordinate  vaflals 
were  fo  dependent  on  their  immediate  lords,  that  they 
were  obliged  to  follow  them  againft  the  lord  paramount. 
St.  Louis,  though  the  power  of  the  crown  was  in  his 
time  much  increafed,  was  obliged  to  confirm  both  this 
privilege  of  the  firft  barons,  and  this  obligation  of  their 
vafTals. 

f  “  The  grandees  of  the  kingdom,”  fays  Mezeray, 
“  thought  that  Hugh  Capet  ought  to  put  up  with  alj 
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But  the  eftablifhment  of  the  feudal  fyftem  in 
England  was  an  immediate  and  fudden  confe¬ 
rence  of  that  conqueft  which  introduced  it. 
Befides,  this  conqueft  was  made  by  a  prince  who 
kept  the  greater  part  of  his  army  in  his  own 
pay,  and  Who  was  placed  at  the  head  of  a  peo¬ 
ple  over  whom  he  was  an  hereditary  fovereign, 
— circumdances  which  gave  a  totally  different 
turn  to  the  government  of  that  kingdom. 

Surrounded  bv  a  warlike,  though  a  con- 
quered  nation,  William  kept  on  foot  part 
of  his  army.  The  Englifh,  and  after  them 
the  Normans  themfelves,  having  revolted,  he 
crufhed  both  ;  and  the  new  king  of  England, 
at  the  head  of  victorious  troops,  having  to  db 
with  two  nations  lying  under  a  reciprocal 
check  from  the  enmity  they  bore  to  each  other, 
and,  moreover,  equally  fubdued  by  a  fenfe  of 
their  unfortunate  attempts  of  refinance,  found 
himfelf  in  the  raoft  favourable  circumftances 
for  becoming  an  abfolute  monarch  j  and  his 

{t  their  infults,  becaufe  they  had  placed  the  crown  on 
“  his  head  :  nay,  fo  great  was  their  licentioufnefs,  that,  on 
“  his  writing  to  Audebert,  vifcount  of  Perigueux,  order- 
“  ing  him  to  raife  the  fiege  he  had  laid  to  Tours,  and  alk- 
il  ing  hint,  by  way  of  reproach,  who  had  made  him  a  vif- 
u  count  ?  that  nobleman  hauglitily  anfwered,  Not  you,  but 
“  those  iv ho  made  you  a  king.  [Non  pas  vous,  mais  ceux 
“  qui  Vous  cut  fait  roi.]” 

Jaws, 
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Jaws,  thus  promulgated  in  the  midft,  as  it  were, 
of  thunder  and  lightning,  impofed  the  yoke 
of  defpotifm  both  on  the  viflors  and  the  van- 
quifhed. 

He  divided  England  into  fixty  thoufand  two 
hundred  and  fifteen  military  fiefs,  all  held  of 
the  crown  ;  the  porteffors  of  which  were,  on 
pain  of  forfeiture,  to  take  up  arms,  and  repair 
to  his  ftandard  on  the  firft  fignal  :  he  u'yjecled 
not  only  the  common  people,  but  even  the  ba¬ 
rons, to  all  the  rigours  of  the  feudal  government: 
he  even  impofed  on  them  his  tyrannical  foreft 
laws*. 

He  affumed  the  prerogative  of  impofing 
taxes.  He  inverted  himfelf  with  the  whole  exe¬ 
cutive  power  of  government.  But  what  was 
of  the  greateft  confequence,  he  arrogated  to 
himfelf  the  moft  extenfive  judicial  power  by  the 
eftablifhment  of  the  court  which  was  called 
Aula  Regis , — a  formidable  tribunal,  which  re- 

*  He  referved  to  himfelf  an  exclufive  privilege  of 
killing  game  throughout  England,  and  enafted  the  fe¬ 
vered  -penalties  on  all  who  ftiould  attempt  it  without  his 
permiffion.  The  fuppreffion,  or  rather  mitigation  of  thefe 
penalties,  was  one  of  the  articles  of  the  Charta  de  Foresta, 
which  the  barons  afterwards  obtained  by  force  of  arms. 
Nu  Ixs  de  coetero  amittat  vitam,  xel  membra,  pro  renaiione 
nostrci.  Ch.  de  Foreft,  Art.  io, 
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ceived  appeals  from  all  the  courts  of  the  barons, 
and  decided,  in  the  lad  refort,  on  the  eftates, 
honour,  and  lives  of  the  barons  themfelves;  and 
which,  being  wholly  compofed  of  the  great 
officers  of  the  crown,  removable  at  the  king’s 
pleafure,  and  having  the  king  himfelf  for  pre- 
fident,  kept  the  firft  nobleman  in  the  kingdom 
under  the  fame  controul  as  the  meaneft  fubjeft. 

Thus,  while  the  kingdom  of  France,  in 
confequence  of  the  flow  and  gradual  formation 
of  the  feudal  government,  found  itfelf,  in  the 
iffiue,  compofed  of  a  number  of  parts  fimply 
placed  by  each  other,  and  without  any  recipro¬ 
cal  adherence,  the  kingdom  of  England  on  the 
contrary,  in  confequence  of  the  fudden  and  vio¬ 
lent  introdudlion  of  the  fame  fyftem,  became 
a  compound  of  parts  united  by  the  ftrongeft 
ties ;  and  the  regal  authority,  by  the  preffure  of 
its  immenfe  weight,  confolidated  the  whole  in¬ 
to  one  compact  indiffoluble  body. 

To  this  difference  in  the  original  conftitu- 
tion  of  France  and  England,  that  is,  in  the 
original  power  of  their  kings,  we  are  to  attri¬ 
bute  the  difference,  fo  little  analogous  to  its 
original  caufe,  of  their  prefent  conftitutions. 
This  it  is  which  furniffies  the  folution  of  a  pro¬ 
blem  which,  I  muff  confefs,  for  a  long  time 
perplexed  me,  and  explains  the  reafon  why. 
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of  two  neighbouring  nations,  fituated  almoft 
under  the  fame  climate,  and  having  one  com- 
mon  origin,  the  one  has  attained  the  fu'mmit  of 
liberty,  the  other  has  gradually  funk  under  an 
abfolute  monarchy. 

In  France,  the  roval  authority  was  indeed 

J  J  J 

inconfiderable;  but  this  circumftance  was  by 
no  means  favourable  to  the  general  liberty. 
The  lords  were  every  thing;  and  the  bulk  of 
the  nation  were  accounted  nothing.  All  thofe 
wars  which  were  made  on  the  king  had  net 
liberty  for  their  object;  for  of  this  the  chiefs 
already  enjoyed  but  too  great  a  Ihare :  they 
were  the  mere  effe6l  of  private  ambition  or  ca¬ 
price.  The  people  did  not  engage  in  them  as 
affociates  in  the  fupport  of  a  caufe  common  to 
all ;  they  were  dragged-,  blindfold,  and  like 
Haves,  to  the  ftandard  of  their  leaders.  In  the 
mean  time,  as  the  laws,  by  virtue  of  which  their 
mailers  were  confidered  as  valfals,  had  no  rela¬ 
tion  to  thofe  by  which  they  were  themfelves 
bound  as  fubjefts,— the  refinance,  of  which  they 
were  made  the  inftruments,  never  produced  any 
advantageous  confequence  in  their  favour,  nor 
did  it  eftablilh  any  principle  of  freedom  that 
was  in  any  cafe  applicable  to  them. 

The  inferior  nobles,  who  fhared  in  the  inde¬ 
pendence  of  the  fuperior  nobility,  added  alfo 
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the  effects  of  their  own  infolence  to  the  defpo- 
tifm  of  fo  many  fovereigns ;  and  the  people, 
ivearied  out  by  fufferings,  and  rendered  defpe- 
rate  by  oppreffion,  at  times  attempted  to  revolt. 
But  being  parcelled  out  into  fo  many  different 
ftates,  they  could  never  perfectly  agree,  either 
in  the  nature,  or  the  times  of  their  complaints. 
The  infurredlions,  which  ought  to  have  been  ge¬ 
neral,  were  only  fuccefiive  and  particular.  In 
Ibe  mean  time,  the  lords,  ever  uniting  to 
avenge  their  common  caufe  as  mailers,  fell  with 
irreliltible  advantage  on  men  who  were  di¬ 
vided  ;  the  people  were  thus  feparately,  and  by 
Force,  brought  back  to  their  former  yoke;  and 
liberty,  that  precious  offspring,  which  requires 
io  many  favourable  circumllances  to  fotler  it, 
was  every  where  Itifled  in  its  birth*. 

At  length,  when  by  conquells,  by  efcheats, 
or  by  treaties,  the  feveral  provinces  came  to  be 
re-united, f  to  the  extenfive  and  continually  in- 

creafing 

*  It  may  be  feen  in  MeZeray,  how  the  Flemings,  at  the 
time  of  the  great  revolt  which  was  caufed,  as  he  fays,  “  by 
the  inveterate  hatred  of  the  nobles  (les  gentils-hommes) 
“  againft  the  people  of  Ghent,”  were  cruflied  by  the  union 
•of  almoft  all  the  nobility  of  France. — See  Mczerny,  Reign 
of  Charles  FI. 1 

‘  f  The  word  re-union  exprefles  in  the  French  law,  or 
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creafmg  dominions  of  the  monarch,  they  be* 
came  ful>je£t  to  their  new  mailer,  already  trained 

to 

hiftory,  the  reduction  of  a  province  to  an  immediate  de¬ 
pendence  on  the  crown.  The  French  lawyers,  who 
were  at  all  times  remarkably  zealous  for  the  aggrandife- 
ment  of  the  crown  (a  zeal  which  would  not  have  beerf 
blameable,  if  it  had  been  exerted  only  in  the  fuppreflioti 
of  lawlefs  attftocracy)  always  contended  that  when  a 
province  once  came  into  the  pofleffion  of  the  king,  even 
any  private  dominion  of  his  before  he  acceded  to  the 
throne,  it  becam'e  re-liniied  for  ever :  the  Ordonnance  of 
'Moulins,  in  the  year  1566,  has  lince  given  a  thorough 
fanftion  to  thefe  principles.  The  re-union  of  a  province 
might  be  occafioned,  firft,  by  the  cafe  juft  mentioned,  of 
the  accellion  of  the  pofleftor  of  it  to  the  throne;  thus,  at 
the  acceftion  of  Henry  IV.  (the  lifter  of  the  late  king  be¬ 
ing  excluded  by  the  Salic  law)  Navarre  and  Bearn  were 
re-united.  Secondly,  by  the  felony  of  the  polTdlbr,  when 
the  king  was  able  to  force  by  dint  of  arms,  the  judg¬ 
ment  pafled  by  the  judges  he  had  appointed :  thus  the 
fmall  lordlhip  of  Lambouillet  was  feized  upon  by  Hugh 
Capet:  on  which  authors  remark  that  it  was  the  firft  do¬ 
minion  that  was  re-united  :  and  the  duchy  of  Normandy 
was  afterwards  taken  in  the  fame  manner  by  Philip  Au- 
guftus  from  John  king  of  England,  condemned  for  the 
murder  of  Arthur  duke  of  Britanny.  Thirdly,  by  the  laft 
will  of  the  poftelTor:  Provence  was  re-united  in  this  man¬ 
ner,  under  the  reign  of  Louis  XI.  Fourthly,  by  inter¬ 
marriages  :  this  was  the  cafe  of  the  county  of  Champagne, 
under  Philip  the  Fair;  and  of  Britanny  under  Francis  I. 
Fifthly,  by  the  failure  of  heirs  of  the  blood,  and  fotne- 

times 
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to  obedience.  The  few  privileges  vvhich  the 
cities  had  been  able  to  preferve  were  little  re- 
fpedted  by  a  fovereign  who  had  himfelf  entered 
into  no  engagement  for  that  purpofe ;  and,  as 
the  re-unions  were  made  at  different  times,  the 
king  was  always  in  a  condition  to  overwhelm 
every  new  province  that  accrued  to  him,  with 
the  weight  of  all  thofe  he  already  poffeffed. 

As  a  farther  confequence  of  thefe  differences 
between  the  times  of  the  re-unions,  the  feveral 
parts  of  the  kingdom  entertained  no  views  of 

times  of  heirs  male:  thus  Burgundy  was  feizea  upon  by 
Louis  XI.  after  the  death  of  Charles  the  Bold,  duke  of  that 
province.  Laftlv,  by  pHrchafes  :  thus  Philip  of  Valois 
purchafed  the  barony  of  Montpellier ;  Henry  IV.  the 
marquifate  of  Saluces;  Louis  XIII.  the  principality  of 
Sedan,  &c. 

Thefe  different  prc'vinces,  which  with  others  united,  or 
re-united,  after  a  like  manner,  now  compofe  the  French 
monarchy,  not  only  thus  conferred  on  their  refpeftive  fo- 
vereigns  different  titles,  but  alfo  differed  from  each  other 
with  refpedt  to  the  laws  which  they  followed,  and  ffill 
follow  :  the  one  are  governed  by  the  Roman  law,  and  are 
called  Pays  de  droit  cent ;  the  others  follow  particular 
cuftoms;  whicli  in  procefs  of  time  have  been  fet  down  in 
writing,  and  are  called  Pays  de  droit  coutumier.  In  thofe 
provinces  the  people  had,  at  times,  purchafed  privileges 
from  their  princes,  which  in  the  different  provinces  were 
alfo  different,  according  to  the  wants  and  temper  of  the 
princes  who  granted  them. 
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afliftingeachother.  When  Tome  reclaimed  their 
privileges,  the  others,  long  fince  reduced  to  fub- 
je£lion,  had  already -forgotten  theirs.  Befides, 
thefe  privileges,  by  reafon  of  the  differences  of 
the  governments  under  which  the  provinces 
had  formerly  been  held,  were  alfo  almoft  every 
"  where  different :  the  circumftances  which  hap¬ 
pened  in  one  place  thus  bore  little  affinity  to 
thofe  which  fell  out  in  another ;  the  fpirit  of 
union-was  loft,  or  rather  had  never  exifted : 
each  province,  reftrained  within  its  particular 
bounds,  only  ferved  to  infure  the  general  fub- 
miffion;  and  the  fame  caufes  which  had  reduced 
that  warlike,  fpirited  nation,  to  a  yoke  of  fub- 
jeclion,  concurred  alfo  to  keep  them  under  it. 

Thus  liberty  perifhed  in  France,  becaufe  it 
wanted  a  favourable  culture  and  proper  fitua- 
tion.  Planted,  if  I  may  fo  exprefs  myfelf,  but 
juft  beneath  the  furface,  it  prefently  expanded, 
and  fent  forth  fome  large  fhcots;  but  having 
taken  no  root,  it  was  foon  plucked  up.  In 
England,  on  the  contrary,  the  feed  lying  at  a 
great  depth,  anu  being  covered  with  an  enor¬ 
mous  weight,  feemed  at  ftrft  to  be  fmothered  ; 
but  it  vegetated  with  the  greater  force ;  it  im¬ 
bibed  a  more  rich  and  abundant  nourilhment  j 
its  fap  and  juice  became  better  affimilated,  and 
.  it  penetrated  and  filled  up  with  its  roots  the 

whole 
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whole  bodv  of  the  foil.  It  was  the  exceflive 

j 

power  of  the  king  which  made  England  free, 
becaufe  it  was  this  very  excefs  that  gave  rife  to 
the  fpirit  of  union,  and  of  concerted  refiftance. 
Poflefled  of  extenfive  demefnes,  the  king  found 
himfelf  independent ;  vefted  with  the  moft 
formidable  prerogatives,  he  crufhed  at  pleafure 
the  moft  powerful  barons  in  the  realm :  it  was 
only  by  clofe  and  numerous  confederacies, 
therefore,  that  thefe  could  refill  his  tyranny; 
they  even  were  compelled  to  aftbciate  the  peor 
pie  in  thenij  and  make  them  partners  of  public 
liberty. 

Aftembled  with  their  vaftals  in  their  great 
halls,  where  they  difpenfed  their  hofpitality, 
deprived  of  the  amufements  of  more  polillied 
nations,  naturally  inclined,  befides,  freely  to 
expatiate  on  objects  of  which  their  hearts  were 
full,  their  converfation  naturally  turned  on  the 
injuftice  of  the  public  impofitions,  on  the  ty¬ 
ranny  of  the  judicial  proceedings,  and,  above 
all,  on  the  detefted  foreft  laws. 

Deftitute  of  an  opportunity  of  cavilling 
about  the  meaning  of  laws,  the  terms  of  which 
were  precife,  or  rather  difdaining  the  refource 
of  fophiftry,  they  were  naturally  led  to  examine 
into  the  firft  principles  of  fociety;  they  in- 
ouired  into  the  foundations  of  human  authority, 

C  3  and 


22 


THE  CONSTITUTION 


and  became  convinced,  that  power,  when  it* 
object  is  not  the  good  of  thojfe  who  are  fubje£t 
to  it,  is  nothing,  more  than  the  right  of  the  strong¬ 
est,  and  may  be  repreffed  by  the  exertion  of  a 
fimilar  right. 

The  different  orders  of  the  feudal  govern¬ 
ment,  as  effablilhed  in  England,  being  con- 
ne£ted  by  tenures  exaclly  fimilar,  the  fame 
maxims  which  were  laid  down  as  true  againft 
the  lord  paramount  in  behalf  of  the  lord  of  an 
upper  fief  were  likewife  to  be  admitted  againft 
the  latter,  in  behalf  of  the  owner  of  an  inferior 
fief.  The  fame  maxims  were  alfo  to  be  applied 
to  the  poffeffor  of  a  Drill  lower  fief :  they  farther 
defcended  to  the  freeman,  and  to  the  peafant  j 
and  the  fpirit  of  liberty,  after  having  circulated 
through  the  different  branches  of  the  feudal 
fubordination,  thus  continued  to  flow  through 
fucceflive  homogeneous  channels;  it  forcefl  ^ 
paffage  to  itfelf  into  the  remoteft  ramifications; 
and  the  principle  of  primeval  equality  became 
every  where  diffufed  and  eftablifhed.  A  facred 
principle,  which  neither  injuftice  nor  ambition 
can  erafe ;  which  exifls  in  every  breaft,  and, 
to  exert  itfelf,  requires  only  to  be  awakened 
among  the  numerous  and  oppreffed  claffes  of 
mankind. 

But  when  the  barons^  whom  their  perfonai 

con 
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jconfequence  had  at  firft  caufed  to  be  treated 
,  with  caution  and  regard  by  the  fovereign,  be¬ 
gan  to  be  no  longer  fo, — when  the  tyrannical 
laws  of  the  conqueror  became  ftill  more  ty¬ 
rannically  executed,  —  the  confederacy,  for 
which  the  general  oppreffion  had  paved  the 
way,  inflantly  took  place.  The  lord,  the  vaf- 
fal,  the  inferior  vaffal,  all  united.  They  even 
implored  the  affiftance  of  the  peafants  and  cot¬ 
tagers;  and  that  haughty  averfion  with  which 
on  the  continent  the  nobility  repaid  the  induf- 
trious  hands  which  fed  them,  was,  in  England, 
compelled  to  yield  to  the  preffing  necellity  of 
fetting  bounds  to  the  royal  authority. 

The  people,  on  the  other  hand,  knew  that 

the  caufe  they  were  called  upon  to  defend  was 

a  caufe  common  to  all :  and  thev  were  fenfible 

*  *  y 

befides,  that  they  were  the  neceiTary  fupporters 
of  it.  Inftrufted  by  the  example  of  their  lead¬ 
ers,  they  fpoke  and  flipulated  conditions  for 
themfelves :  they  inf  fled  that,  for  the  future, 
every  individual  fhould  be  entitled  to  the  pro¬ 
tection  of  the  law  ;  and  thus  did  thofe  rights 
with  which  the  lords  had  flrengthened  them¬ 
felves,  in  order  to  oppofe  the  tyranny  of  the 
crown,  become  a  bulwark  which  was  ip  time 
to  rpftrain  their  own- 
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CHAP.  II. 

A  second  Advantage  England  had  over  France 
— it  formed  one  undivided  State. 

Ir  was  in  the  reign  of  Henry  the  Firft, 
about  forty  years  after  the  conqueft,  that  we 
fee  the  above  caufes  begin  to  operate.  This 
prince  having  afcended  the  throne  to  the  ex- 
clufion  of  his  elder  brother,  was  fe.nfible  that  he 
had  no  other  means  to  maintain  his  power  than 
by  gaining  the  affection  of  his  fubjedts;  but,  at 
the  fame  time,  he  perceived  that  it  mult  be 
the  affection  of  the  whole  nation  :  he,  therefore, 
not  only  mitigated  the  rigor  of  the  feudal  laws 
in  favour  of  the  lords,  but  alfo  annexed  as  a 
condition  to  the  charter  he  granted,  that  the 
lords  Ihould  allow  the  fame  freedom  to  their 
refpedtive  valTals.  Care  was  even  taken  to. 
abolifli  thofe  laws  of  the  conqueror  which  lay 
heavieft  on  the  lower  claffes  of  the  people*. 

Untkr 

*  Amongfl:  others,  the  law  of  the  Curfeu.  It  might 
be  matter  of  curious  difeuffion  to  inquire  what  the  Anglo- 
Saxon  government  would  in  procefs  of  time  have  become, 
2nd  of  courfe  the  government  of  England  be,  at  this  pre- 
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Under  Henry  the  Second,  liberty  took  a 
farther  ftride ;  and  the  ancient  trial  by  jury , 
a  mode  of  procedure  which  is  at  prefent  one 
of  the  mod  valuable  parts  of  the  Englifh 
law,  made  again,  though  imperfectly,  its  ap¬ 
pearance. 

But  thefe  caufes,  which  had  worked  but 
filently  and  ftowly  under  the  two  Henrys,  who 
were  princes  in  fome  degree  juft,  and  of  great 
capacity,  manifefted  themfelves  at  once  under 
the  defpotic  reign  of  king  John.  The  royal  » 
prerogative,  and  the  foreft  laws,  having  been 
exerted  by  this  prince  to  a  degree  of  exceflive 
feverity,  he  foon  beheld  a  general  confederacy 
formed  againft  him : — and  here  we  muft  obferve 
another  circumftance,  highly  advantageous,  as 
well  as  peculiar  to  England. 

England  was  not,  like  France,  an  aggrega¬ 
tion  of  a  number  of  different  fovereignties : 

fcnt  time,  if  the  event  of  the  conqueft  had  never  taken 
place;  which,  by  conferring  an  immenfe  as  well  as  un- 
ufual  power  on  the  head  of  the  feudal  fyftem,  compelled  the 
nobilitv  to  contract:  a  lading  and  fincere  union  with  the 
people.  It  is  very  probable  that  the  Englifli  government 
would  at  this  day  be  the  fame  as  that  which  long  prevailed 
in  Scotland,  where  the  king  and  nobles  engrofled,  jointly 
or  by  turns,  the  whole  power  in  the  date,  the  fame  as  in 
Sweden,  the  fame  as  in  Denmark, — countries  whence  the 
Anglo-Saxons  came. 


it 
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it  formed  but  one  date,  and  acknowledged 
but  one  mailer,  one  general  title.  The  fame 
laws,  the  fame  kind  of  dependence,  confe- 
quently  the  fame  notions,  the  fame  interefts, 
prevailed  throughout  the  whole.  The  extre¬ 
mities  of  the  kingdom  could,  at  all  times, 
unite  to  give  a  check  to  the  exertions  of  an 
unjuft  power.  From  the  river  Tweed  to  Portf- 
mouth,  from  Yarmouth  to  the  Land’s-End,  aft 
was  in  motion :  tne  agitation  increafed  from 
the  diftance  like  the  rolling  wraves  of  an  exten- 
five  feaj  and  the  monarch,  left  to  himfelf, 
and  deftitute  of  refources,  faw  himfelf  attack¬ 
ed  on  all  fides  by  an  univerfal  combination  of 
his  fubje£ls. 

No  fooner  was  the  ftandard  fet  up  againft: 
John,  than  hjs  very  courtiers  forfook  him. 
In  this  fituation,  finding  no  part  of  his  king- 
doni  lefs  irritated  againft  him  than  another, 
haying  no  detached  province  which  he  could 
engage  in  his  defence  by  promifes  of  pardon 
or  of  peculiar  concefiions,  the  trivial  though 
never-failing  refources  of  government,  he  was 
compelled,  with  feven  of  his  attendants,  all  that 
remained  with  him,  to  fubmit  himfelf  to  the  dif- 
pofal  of  his  fubjefls, — and  he  figned  at  Runing 
Mead  *  the  charter  of  the  Foreft,  together 

wit!} 
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'With  that  famous  charter,  which,  from  its  fupe- 
rior  and  extenfive  importance,  is  denominated 
Magna  Charta. 

By  the  former,  the  mod  tyrannical  part  of 
the  foreft  laws  was  abolilhed  ;  and  by  the  lat¬ 
ter,  the  rigour  of  the  feudal  laws  was  greatly 
mitigated  in  favour  of  the  lords.  But  this 
charter  did  not  Hop  there  ;  conditions  were 
alfo  ftipulated  in  favour  of  the  numerous  body 
of  the  people  who  had  concurred  to  obtain  it, 
and  who  claimed,  with  fword  in  hand,  a  {hare 
in  that  fecurity  it  was  meant  to  edahlifh,  It  was 
hence  inftituted  by  the  Great  Charter,  that  the 
fame  fervices  which  were  remitted  in  favour  of 
the  barons  fhould  be  iu  like  manner  remitted 
in  favour  of  their  vaflals.  This  charter  more¬ 
over  edabliflied  an  equality  of  weights  and 
meafures  throughout  England;  it  exempted  the 
merchants  from  arbitrary  impofts,  and  gave 
them  liberty  to  enter  and  depart  the  kingdom 
atpleafure:  it  even  extended  to  the  lowed:  or¬ 
ders  of  the  date,  fince  it  enacted,  that  the  vil¬ 
lain,  or  bondman,  flrould  not  be  fubject  to  the 
forfeiture  of  his  implements  of  tillage.  Ladly, 
by  the  twenty-ninth  article  of  the  fame  char¬ 
ter,  it  was  enacted,  that  no  fubjedt  fhould  be 
exiled,  or  in  any  fhape  whatever  moleded, 
cither  in  his  perfon  or  effedts,  otherwife  than 

by 
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hy  judgment  of  his  peers,  and  according  to  the 
law  of  the  land*, — an  article  fo  important, 
that  it  may  be  faid  to  comprehend  the  whole 
end  anddefign  of  political  focieties: — and  from 
that  moment  the  Englilh  would  have  been  a 
free  people,  if  there  were  not  an  immenfe  di- 
fiance  between  the  making  of  laws,  and  the 
obfervinsr  of  them. 

O 

But  though  this  charter  wanted  mofl  of 
thofe  fupports  which  were  necefiary  to  infure 
refpecl  to  it, — though  it  did  not  fecure  to  the 
poor  and  friendlefs  any  certain  and  legal  meth¬ 
ods  of  obtaining  the  execution  of  it  (pro- 
yifions  which  numberlefs  tranfgreflions  alonc- 
could,  in  procefs  of  time,  point  out), — yet  it 
was  a  prodigious  advance  towards  the  efta- 
blilhment  of  public  liberty.  Inftcad  of  the 
general  maxims  refpeffing  the  rights  of  the 
people  and  the  duties  of  the  prince  (maxims 
againft  which  ambition  perpetually  contends, 
and  which  it  fometimes  even  openly  and  abfo- 

L  l 

*  u  Nnllus  liper  homo  capiatur,  vel  imprifojietur,  vel 
“  diflelutur  de  libero  tenemento  fuo,  vel  libertatibus,  vel 
“  liberis  confuetudinibus  fuis;  aut  utlagetur,  aut  exuletur, 
“  aut  aliquo  modo  deftruatur  ;  nec  fuper  eum  ibimus,  nee 
“  fuper  eum  mittemus,  nifi  per  legale  judicium  parium 
“  fuorum,  vel  per  legem  terras.  Nulli  vendemus,  nulli 
negabimus,  aut  difteremus,  juftitiam  vel  reftum.”  Magtic 
Chart.  cap.  xxix. 
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lately  denies),  here  was  fubftituted  a  written 
law,  that  is,  a  truth  admitted  by  all  parties, 
which  no  longer  required  the  fupport  of  argu¬ 
ment,  The  rights  and  privileges  of  the  indi¬ 
vidual,  as  well  in  his  perfon  as  in  his  property, 
became  fettled  axioms.  The  Great  Charter,  at 
iirft  enadled  with  fo  much  folemnity,  and  after¬ 
wards  confirmed  at  the  beginning  of  every  Ric- 
.ceeding  reign,  became  like  a  general  banner 
perpetually  fet  up  for  the  union  of  all  claffes 
of  the  people;  and  the  foundation  was  laid  on 
which  thofe  equitable  laws  were  to  rife,  which 
offer  the  fame  afififtance  to  the  noor  and  weak, 
as  to  the  rich  and  powerful*. 

Under 

*  The  reader,  to  be  more  fully  convinced  of  the 
.reality  of  the  caufes  to  which  the  liberty  of  England  has 
been  here  aferibed,  as  well  as.  to  the  truth  of  the  obfer- 
vations  made  at  the  fame  time  on  the  Situation  of  the  peo¬ 
ple  of  France,  needs  only  to  compare  the  Great  Charter, 
fo  extenfive  in  its  provihons,  and  in  which  the  barons 
ftipulated  in  favour  even  of  the  bondman,  with  the  treaty 
concluded  between  Lewis  the  Eleventh  and  feveral  of  the 
princes  and  peers  of  France,  entitled,  A  Treaty  made  at 
•St.  Maur,  between  the  dukes  of  N  ormandij ,  Calabre,  Bre-* 
tag ne,  Botirbon.nuis,  Auvergne.  Nemours ;  the  counts  of  Cha- 
rolois,  Aruiagnuc,  and  St.  Pol,  and  other  princes  of  France , 
risen  up  in  support  qf  the  public  good,  of  the  one  partj  and 
king  Lewis  the  Eleventh  of  the  other,  October  29,  1465. 
In  this  treaty,  which  was  made  in  order  to  terminate  a 
war  that  was  called  the  war  for  the  public  good  { pn •  bone 
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Under  the  long  reign  of  Henry  the  Third, 
the  differences  which  arofe  between  the  king 
and  the  nobles  rendered  England  a  fcene  of 
confufion.  Amidft  the  viciflitudes  which  the 
fortune  of  war  produced  in  their  mutual  con- 
fiifts,  the  people  became  dill  more  and  more 
fenflble  of  their  importance,  and  fo  did,  in  con¬ 
fluence,  both  the  king  and  the  barons  alfo. 
Alternately  courted  by  both  parties,  they  ob¬ 
tained  a  confirmation  of  the  Great  Charter,  and 
even  the  addition  of  new  privileges,  by  the 
ftatutes  of  Merton  and  of  Marlebridge.  But  I 
haften  to  reach  the  grand  epoch  of  the  reign  cf 
Edward  the  Firft. — a  prince,  who,  from  his  nu¬ 
merous  and  prudent  laws,  has  been  denomi¬ 
nated  the  Englilh  Juftinian. 

PofTefled  of  great  natural  talents,  and  fuc- 
ceeding  a  prince  whofe  wcaknefs  and  injuftice 
had  rendered  his  reign  unhappy,  Edward  was 
fenfible  that  nothing  but  a  ftrid  adminiftration 
of  juftice,  could,  on  the  one  fide,  curb  a  nobi¬ 
lity  whom  the  troubles  of  the  preceding  reign 
had  rendered  turbulent,  and,  on  the  other,  ap- 

publico),  no  provifion  was  made  but  concerning  the  parti¬ 
cular  power  of  a  few  lords  :  not  a  word  was  inferred  in 
favour  of  the  people.  This  treaty  may  be  feen  at  large  in 
the  pieces  justficatives  annexed  to  the  M.  moires  dc  Philippe 
de  Coniines. 

peafe 
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peafe  and  conciliate  the  people,  by  fecuring  the 
property  of  individuals.  To  this  end,  he  made 
jurifprudence  the  principal  object  of  his  atten¬ 
tion  ;  and  fo  much  did  it  improve  under  his 
care,  that  the  mode  of  procefs  became  fixed 
and  fettled;  Judge  Hale  going  even  fo  far  as 
to  affirm,  that  the  Englifli  laws  arrived  at  once, 
et  quasi  per  saltum.  at  perfection,  and  that  there 
has  been  more  improvement  made  in  them  dur¬ 
ing  the  first  thirteen  years  of  the  reign  of  Ed¬ 
ward,  than  all  the  ages  fince  his  time  have  Hone. 

But  what  renders  this  tera  particularly  inter- 
efting,  is,  that  it  affords  the  firlt  inftance  of  the 
admilfion  of  the  deputies  of  towns  and  bo 
roughs  into*  parliament. 

Edward,  continually  engaged  in  wars,  either 
againit  Scotland  or  on  the  continent,  feeing 
moreover  his  demefnes  confiderably  diminifhed, 
was  frequently  reduced  to  the  mod  prefling  ne- 
ceflities.  But,  though,  in  confequence  of  the 
fpirit  of  the  times,  he  frequently  indulged  him- 
felf  in  particular  a£ts  of  injuftice,  yet  he  per¬ 
ceived  that  it  was  impofiible  to  extend  a  general 
oppreflion  over  a  body  of  nobles,  and  a  people, 

*  I  menu  their  legal  origin  ;  for  the  earl  of  I.eicefier, 
who  had  ufurped  the  power  during  part  of  the  preced¬ 
ing  reign,  had  called  l'uch  deputies  up  to  parliament  be¬ 
fore, 

who 
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who  fo  well  knew  how  to  unite  in  a  commo?? 
caufe.  In  order  to  raife  fubfidies,  therefore,  he 
was  obliged  to  employ  a  new  method,  and  to 
endeavour  to  obtain,  through  the  confent  of  the 
people,  what  his  predeceffors  had  hitherto  ex¬ 
pended  from  their  own  power.  The  fheriffs  wTere 
ordered  to  invite  the  towns  and  boroughs  of 
the  different  counties  to  fend  deputies  to  par* 
liament,  —  and  it  is  from  this  aera  that  we 
are  to  date  the  origin  of  the  houfe  of  com' 
mons  *. 

* 

It  muft  be  confeffed,  however,  that  thefe 
deputies  of  the  people  were  not,  at  firft,  pof- 
feffed  of  any  considerable  authority.  They  were 
far  from  enjoying  thofe  extenfive  privileges 
which,  in  thefe  days,  conftitute  the  houfe  of 
commons  a  collateral  part  of  the  government  - 
they  were  in  thofe  times  called  up  only  to  pro¬ 
vide  for  the  wants  of  the  king,  and  approve 
of  the  refolutions  taken  by  him  and  the  alfem- 
bly  of  the  lords  f.  But  it  was  nevertbelefs 

a  great 

*  Anno  1295. 

f  The  end  mentioned  in  the  fummons  fent  to  the  lords, 
was  de  arduis  negotiis  rcgni  tractaluri  et  consilium  impen- 
surt  :  the  fummons  fent  to  the  commons  was,  ad  facien- 

\ 

dam  et  ccnsentiendwn .  The  power  enjoyed  by  the  latter 
was  even  inferior  to  what  they  might  have-  expected  from 
the  fummons  fent  to  them  :  “  In  moll  of  the  ancient  fta- 
.  -tutes 
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a  great  point  gained,  to  have  obtained  the 
right  of  uttering  their  complaints,  alfembled 
in  a  body  and  in  a  legal  way— to  have  acquired, 
inftead  of  a  dangerous  refource  of  infurrec- 
tions,  a  lawful  and  regular  mean  of  influencing 
the  motions  of  the  government,  and  thenceforth 
to  have  become  a  part  of  it.  Whatever  difad- 
vantage  might  attend  the  ftation  atfirfl;  allotted 
to  the  reprefentatives  of  the  people,  it  was  foon 
to  be  compenfated  by  the  preponderance  the 
people  neceflarily  acquire,  when  they  are  ena¬ 
bled  to  acf  and  move  with  method,  and  efpe- 
daily  wdth  concert  f. 

And 

tl  tutes  they  are  not  fo  much  as  named;  and  in  feveral, 
“  even  when  they  are  mentioned,  they  are  diftinguifhed  as 
“  petitioners  merely,  the  aflent  of  the  lords  being  exprefled 
“  in  contradiltinftion  to  the  requeft  of  the  commons.”  See 
on  this  fubje£t  the  Preface  to  the  Collection  of  the  Statutes 
at  large,  by  Ruff  head,  and  the  authorities  quoted  therein. 

f  France  had  indeed  alfo  her  aflemblies  of  the  general 
eftates  of  the  kingdom,  in  the  fame  manner  as  England  had 
her  parliament ;  but  then  it  was  only  the  deputies  of  the 
towns  within  the  particular  domain  of  the  crown,  that  is, 
for  a  very  fmall  part  of  the  nation,  who,  under  the  name  of 
the  third  estate,  were  admitted  in  thofe/eflates ;  and  it  is 
eafy  to  conceive  that  they  acquired  no  great  influence  in  an 
aflemblv  of  fovereigns  who  gave  the  law  to  their  lord  para- 

E)  mount. 
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And  indeed  this  privilege  of  naming  re- 
prefentatives,  infignificant  as  it  might  then  ap* 
pear,  prefently  manifefted  itfelf  by  the  moft 
confiderable  effeefs.  In  fpite  of  his  relu&ancc, 
and  after  many  evafions  unworthy  of  fo  great 
a  king,  Edward  was  obliged  to  confirm  the 
Great  Charter;  he  even  confirmed  it  eleven 
times  in  the  courfe  of  ids  reign.  It  was  more¬ 
over  enacted,  that  whatever  fhould  be  done 
contrary  to  it,  fhould  be  null  and  void ;  that 
it  fhould  be  read  twice  a  vear  in  all  cathedrals: 

j  * 

•and  that  the  penalty  of  excommunication  fhould 
be  denounced  againft  any  one  who  fhould  pre¬ 
fume  to  violate  it*. 

At  length  he  converted  into  an  eftablifhed 
law  a  privilege  of  which  the  Englifh  had  hi¬ 
therto  had  only  a  precarious  enjoyment;  and, 
in  the  ftatute  dc  tallagio  non  conccdendo ,  he  de¬ 
creed,  that  no  tax  fhould  be  laid,  nor  impoft 
levied,  without  the  joint  confent  of  the  lords 
and  commons  f.  A  moft  important  ftatute 

this, 

mount.  Hence,  when  thefe  difappeared,  the  maxim  became 
immediately  eftablifhed,  The  ‘will  of  the  king  is  the  will  if  the 
law.  In  Old  French,  Que  rent  le  roy,  caveat  la  lay. 

*  Confirmationes  Chartarum,  cap.  2,  3,  4. 
f  “  Nullum  tallagium  vel  auxilium,  per  nos,  vel  hat- 
u  redes  noftros,  in  regno  noftro  ponatur  feu  levetur,  fine 

“  voluntate 
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this,  which,  in  conjundtion  with  Magna  Charta, 
fonms  the  bafts  of  the  Englifh  conftitution.  If 
from  the  latter  the  Englifh  are  to  date  the  origin 
of  their  liberty,  from  the  former  they  are  to 
date  the  eftabliffiment  of  it;  and  as  the  Great 
Charter  was  the  bulwark  that  protedled  the 
freedom  of  individuals,  fo  was  the  ftatute  in 
queftion  the  engine  which  protected  the  charter 
itfelf,  and  by  the  help  of  which  the  people  were 
thenceforth  to  make  legal  conquefts  over  the 
authority  of  the  crown. 

This  is  the  period  at  which  vve  muft  flop,  in 
order  to  take  a  diftant  view,  and  contemplate 
the  different  profpect  which  the  reft  of  Europe 
then  prefented. 

The  efficient  caufes  of  flavery  were  daily 
operating  and  gaining  ftrength.  The  independ¬ 
ence  of  the  nobles  on  the  one  hand,  the  igno¬ 
rance  and  weaknefs  of  the  people  on  the  other, 
continued  to  be  extreme:  the  feudal  govern¬ 
ment  ftill  continued  to  diffufe  oppreffion  and 
mifery;  and  fuch  was  the  confufion  of  it,  that  it 
even  took  away  all  hopes  of  amendment. 

France,  ftill  bleeding  from  the  extravagance 
of  a  nobility  inceffantly  engaged  in  groundlefs 

“  voluntate  et  aflenfu  archiepifcoporum,  epifcoporum, 
“  comitum,  baronum,  militum,  burgenfium,  et  aliorum 
“  liberorum  hom’de  regno  noftro.”  Stat.  an.  21  Ed.  f. 

D  2  wars. 
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■wars,  either  with  each  other,  or  with  the  king, 
was  again  defolated  by  the  tyranny  of  that  fame 
nobility,  haughtily  jealous  of  their  liberty,  or 
rather  of  their  anarchy  *.  The  people,  op- 
preffed  by  thofe  who  ought  to  have  guided  and 
protefled  them,  loaded  with  infults  by  thofe 
who  exifted  by  their  labour,  revolted  on  all 
fides.  But  their  tumultuous  infurrections  had 
fcarcely  any  other  objeft  than  that  of  giving 
vent  to  the  anguifh  with  which  their  hearts 
were  full.  They  had  no  thoughts  of  entering 
into  a  general  combination  ;  ftill  lefs  of  chang¬ 
ing  the  form  of  the  government,  and  laying  a 
regular  plan  of  public  liberty. 

Having  never  extended  their  views  beyond 
the  fields  they  cultivated,  they  had  no  concep¬ 
tion  of  thofe  different  ranks  and  orders  of  men, 
of  thofe  diffincl  and  oppofite  privileges  and 
prerogatives,  which  are  all  neceffary  ingredients 

*  Not  contented  with  oppreffion,  they  added  infult. 
“  When  the  gentility,”  fays  Mezeray,  “  pillaged  and 
“  committed  exactions  on  the  peafantry,  they  called  the 
“  poor  fufferer,  in  derifion,  Jaques  bunhonime  (goodman 
“  James).  This  gave  rife  to  a  furious  fedition,  which 
“  was  called  the  Jaquerie.  It  began  at  Beauvais  in  the  year 
**  1357,  extending  itfelf  into  molt  of  the  provinces  of 
“  France,  and  was  not  appealed  but  by  the  deltru£tion  of 
“  part  of  thofe  unhappy  victims,  thoufands  of  whom  were 
“  flaughtered.” 
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of  a  free  conftitution.  Hitherto  confined  to 
the  fame  round  of  ruftic  employments,  they 
little  thought  of  that  complicated  fabric,  which 
the  more  informed  themfelves  cannot  but  with 
difficulty  comprehend,  when,  by  a  concurrence 
of  favourable  circumftances,  the  ftruflure  has 
at  length  been  reared,  and  (lands  difplayed  to 
their  view. 

In  their  fimplicity  they  faw  no  other  remedy 
for  the  national  evils  than  the  general  eftabliffi- 
ment  of  the  regal  power,  that  is,  of  the  autho¬ 
rity  of  one  common  uncontrouled  mailer,  and 
only  longed  for  that  time,  which,  while  it  gra¬ 
tified  their  revenge,  would  mitigate  their  fuffer- 
ings,  and  reduce  to  the  fame  level  both  the  op- 
preffors  and  the  oppreffed. 

The  nobility,  on  the  other  hand,  bent  folely 
on  the  enjoyment  of  a  momentary  independ¬ 
ence,  irrecoverably  loft  the  affeflion  of  the 
only  men  who  might  in  time  fupport  them  ; 
and,  equally  regardlefs  of  the  dictates  of  hu¬ 
manity  and  of  prudence,  they  did  not  perceive 
the  gradual  and  continual  advances  of  the  royal 
authoritv,  which  was  foon  to  overwhelm  them 
all.  Already  were  Normandy,  Anjou,  Langue¬ 
doc,  and  Touraine,  re-united  to  the  crown  ; 
Dauphiny,  Champagne,  and  part  of  Guienne, 
were  foon  to  follow  :  France  was  doomed  at 
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length  to  fee  the  reign  of  Lewis  the  Eleventh ; 
to  fee  her  general  ellates  firft  become  ufelefs, 
and  be  afterwards  abolifhed. 

It  was  the  deftiny  of  Spain  alfo  to  behold 
her  feveral  kingdoms  united  under  one  head ; 
— die  was  fated  to  be  in  time  ruled  by  Fer¬ 
dinand  and  Charles  the  Fifth  *.  And  Ger¬ 
many,  where  an  eleftive  crown  prevented  the 
re-unions  f,  was  indeed  to  acquire  a  few  free 

cities ; 

*  Spain  was  originally  divided  into  twelve  kingdoms, 
befides  principalities,  which,  by  treaties,  and  efpecially 
by  conquefts,  were  collected  into  three  kingdoms; 
thofe  of  Caftile,  Aragon,  and  Granada.  Ferdinand  the 
Fifth,  king  of  Aragon,  married  Ifabella,  queen  of  Caf¬ 
tile ;  they  made  a  joint  conqueft  of  the  kingdom  of  Gra¬ 
nada  ;  and  thefe  three  kingdoms,  thus  united,  descended, 
in  1316,  to  their  grandfon  Charles  V.  and  formed  the 
Spanifh  monarchy.  At  this  asra,  the  kings  of  Spain  be¬ 
gan  to  be  abfolute;  and  the  ftates  of  the  kingdoms  of 
Caftile  and  Leon,  l!  atTembled  at  Toledo,  in  the  month 
“  of  November,  >539,  were  the  laft  in  which  the  three 
“  orders  met;  that  is,  the  grandees,  the  eccleftaftics, 

and  the  deputies  of  the  towns.”  See  Ferrara's  General 
History  of  Spain. 

f  The  kingdom  of  France,  as  it  ftood  under  Hugh 
Capet  and  his  next  fuccelTors,  may,  with  a  great  degree 
of  exa&nefs,  be  compared  with  the  German  Empire  as 
it  exifts  at  prefent,  and  alfo  exifted  at  that  time  :  but  the 
imperial  crown  of  Germany  having,  through  a  conjunc¬ 
tion 


OF  ENGLAND. 


39 


cities;  but  her  people,  parcelled  into  fo  many 
different  dominions,  were  deftined  to  remain 
fubjeft  to  the  arbitrary  yoke  of  fuch  of  her 
different  fovereigns  as  fliould  be  able  to  main¬ 
tain  their  power  and  independence.  In  a  word, 
the  feudal  tyranny  which  overfpread  the  con¬ 
tinent  did  not  compenfate,  by  any  preparation 
of  diftant  advantages,  the  prefent  calamities  it 
caufed;  nor  was  it  to  leave  behind  it,  as  it  dif- 
appeared,  any  thing  but  a  more  regular  kind 
of  defpotifm. 

But  in  England,  the  fame  feudal  fyftern,  after 
having  fuddenly  broken  in  like  a  flood,  had  de- 
pofited,  and  ftill  continued  to  depofit,  the  noble 
feeds  of  the  fpirit  of  liberty,  union,  and  fober 
refiftance.  So  early  as  the  times  of  Edward 
the  tide  was  feen  gradually  to  fubfide:  the  laws 
which  protect  the  perfon  and  property  of  the 
individual  began  to  make  their  appearance ; 

tion  of  circumftances,  continued  ele&ive,  the  German 
emperor,  though  vetted  with  more  high-founding  pre¬ 
rogatives  than  even  the  kings  of  France,  laboured  under 
very  etTcntial  difadvantages  :  they  could  not  purfue  a  plan 
of  aggrandifement  with  the  fame  fteadinefs  as  a  line  of 
hereditary  fovereigns  ufually  do ;  and  the  right  to  eledt 
them,  enjoyed  by  the  greater  princes  of  Germany,  pro¬ 
cured  a  fufticient  power  to  thefe,  to  protect  themfelves, 
as  well  as  the  lcifer  lords,  againtt  the  power  of  the 
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that  admirable  conftitution,  the  refult  of  a 
threefold  power,  infenfibly  arofe  ' ;  and  the  eye 
might  even  then  discover  the  verdant  fummits 
of  that  fortunate  region  that  was  deflined  to  be 
the  feat  of  philofophy  and  liberty,  which  are 
infeparable  companions. 

*  “  Now,  in  mv  opinion,”  fays  Fhilippe  de  Comines, 
in  times  not  much  pofterior  to  thofe  of  Edward  the  Firft, 
and  with  the  fimplicity  of  the  language  of  his  times, 

among  all  the  fovereignties  I  know  in  the  world,  that 
“  in  which  the  public  good  is  bed  attended  to,  and  the 
“  lead  violence  exercifcd  on  the  people,  is  that  of  Eng- 
“  land.”  Memoires  dc  Comines,  tom.  I.  lib.  v.  chap.  xix. 
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CHAP.  III. 

/ 

The  Subject  continued. 

The  reprefentatives  of  the  nation,  and  of 
the  whole  nation,  were  now  admitted  into 
parliament :  the  great  point  therefore  was 
gained,  that  was  one  day  to  procure  them  the 
great  influence  which  they  at  prefent  pofiefs ; 
and  the  fubfequent  reigns  afford  continual  in- 
ftances  of  its  fucceflive  growth. 

Under  Edward  the  Second,  the  commons  be¬ 
gan  to  annex  petitions  to  the  bills  by  which  they 
granted  fub/idies :  this  was  the  dawn  of  their  le- 
giflative  authority.  Under  Edward  the  Third, 
they  declared  they  would  not  in  future  acknow¬ 
ledge  any  law  to  which  they  had  not  exprefsly 
affented.  Soon  after  this,  they  exerted  a  privi¬ 
lege,  in  which  confifts,  at  this  time,  one  of  the 
great  balances  of  the  conftitution  :  they  im¬ 
peached,  and  procured  to  be  condemned,  fome 
of  the  firft  minifters  of  ftate.  Under  Henry 
the  Fourth,  they  refufed  to  grant  fubfidies  before 
an  anfwer  had  been  given  to  their  petitions.  In 
a  word,  every  event  of  any  confequence  was  at¬ 
tended  with  an  increafe  of  the  power  of  the 

commons  i 
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commons; — increafes  indeed  but  flow  and  gra¬ 
dual,  but  which  were  peaceably  and  legally 
effected,  and  were  the  more  fit  to  engage  the 
attention  of  the  people,  and  coalefce  with  the 
ancient  principles  of  the  conftitution. 

Under  Henry  the  Fifth,  the  nation  was  en¬ 
tirely  taken  up  with  its  wars  againft  France  ; 
and  in  the  reign  of  Henry  the  Sixth  began  the 
fatal  contefts  between  the  houfes  of  York  and 
Lancaffer.  The  noife  of  arms  alone  was  now 
to  be  heard:  during  the  filence  of  the  laws  al¬ 
ready  in  being,  no  thought  was  had  of  enacting 
new  ones  :  and  for  thirty  years  together  Eng¬ 
land  prefents  a  wide  feene  of  (laughter  and 
defolation. 

At  length,  under  Henry  the  Seventh,  who, 
by  his  intermarriage  with  the  houfe  of  York, 
united  the  pretenfions  of  the  two  families,  a 
general  peace  was  re-eftablifhed,  and  the  pro- 
fpect  of  happier  days  feemed  to  open  on  the 
nation.  But  the  long  and  violent  agitation 
under  which  it  had  laboured  wras  to  be  fol¬ 
lowed  by  a  long  and  painful  recovery.  Henry, 
mounting  the  throne  with  (word  in  hand,  and  in 
great  meafure  as  a  conqueror,  had  promifes 
to  fulfil,  as  well  as  injuries  to  avenge.  In  the 
mean  time,  the  people,  wearied  out  by  the  ca¬ 
lamities 
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lamities  they  had  undergone,  and  longing  only 
for  repofe,  abhorred  even  the  idea  of  refiftance; 
fo  that  the  remains  of  an  almoft  exterminated 
nobility  beheld  themfelves  left  defeneelefs,  and 
abandoned  to  the  mercy  of  the  fovereign. 

The  commons,  on  the  other  hand,  accuftom- 
ed  to  a£f  only  a  fecond  part  in  public  affairs, 
and  finding  themfelves  bereft  of  thofe  who  had 
hitherto  been  their  leaders,  were  more  than  ever 
afraid  to  form,  of  themfelves,  an  oppofition. 
Placed  immediately,  as  well  as  the  lords,  under 
the  eye  of  the  king,  they  beheld  themfelves 
expofed  to  the  fame  dangers.  Like  them,  there¬ 
fore,  they  purchafed  their  perfonal  fecurity  at 
the  expenfe  of  public  liberty ;  and  in  reading 
the  hiftory  of  the  two  firft  kings  of  the  houfe  of 
Tudor,  we  imagine  ourfelves  reading  the  rela¬ 
tion  given  by  Tacitus  of  Tiberius  and  the 
Roman  fenate  *. 

The  time,  therefore,  feemed  to  be  arrived, 
at  which  England  muff  fubmit,  in  its  turn,  to 
the  fate  of  the  other  nations  of  Europe.  All 
thofe  barriers  which  it  had  raifed  for  the  defence 
of  its  liberty  feemed  to  have  only  been  able  to 
poftpone  the  inevitable  effefls  of  pow’er. 

*-  Quanto  quis  illusirior,  tanto  magis falsi  ac /estimates. 
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But  the  remembrance  of  their  ancient  laws, 
of  that  great  charter  fo  often  and  fo  folemnly 
confirmed,  was  too  deeply  impreffed  on  the 
minds  of  the  English  to  be  effaced  by  tranfitory 
evils.  Like  a  deep  and  extenfive  ocean,  which 
preferves  an  equability  of  temperature  amidft 
all  the  viciffitudes  of  feafons,  England  ftill  re¬ 
tained  thofe  principles  of  liberty  which  were 
fo  univerfally  diffufed  through  ail  orders  of  the 
people,  and  they  required  only  a  proper  op¬ 
portunity  to  manifeft  themfelves. 

England,  befides,  ftill  continued  to  poffefs  the 
immenfe  advantage  of  beinjj  one  undivided  ftate. 

O  O 

Had  it  been,  like  France,  divided  into  feveral 
diftinct  dominions,  it  would  alfo  have  had  fe¬ 
veral  national  afTemblies.  Thefe  affemblies, 
being  convened  at  different  times  and  places, 
for  this  and  other  reafons,  never  could  have 
adted  in  concert ;  and  the  power  of  withhold¬ 
ing  fubfidies,  a  power  fo  important  when  it  is 
that  of  difabling  the  fovereign,  and  binding 
him  down  to  inaction,  would  then  have  only 
been  the  definitive  privilege  of  irritating  a 
mafter  who  would  have  eafily  found  means  to 
obtain  fupplies  from  other  quarters. 

The  different  parliaments,  or  affemblies  of 
thefe  feveral  fiates,  having  thenceforth  no  means 
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of  recommending  themfelves  to  their  fovereign, 
but  their  forwardnefs  in  complying  with  his 
demands,  would  have  vied  with  each  other  in 
granting  what  it  would  not  only  have  been  fruit- 
lefs,  but  even  highly  dangerous,  to  refufe.  The 
king  would  not  have  failed  foon  to  demand,  as 
a  tribute,  a  gift  he  muft  have  been  confident 
to  obtain ;  and  the  outward  form  of  confent 
would  have  been  left  to  the  people  only  as 
an  additional  means  of  opprefiing  them  with¬ 
out  danger. 

But  the  king  of  England  continued,  even  in 
the  time  of  the  Tudors,  to  have  but  one  a  fife  m- 
bly  before  which  he  could  lay  his  wants,  and 
apply  for  relief.  How  great  foever  the  increafe 
of  his  power  was,  a  fingle  parliament  alone 
could  furnifh  him  with  the  means  or  exercifing 
it;  and  whether  it  was  that  the  members  of  this 
parliament  entertained  a  deep  fenfe  of  their  ad¬ 
vantages,  or  whether  private  intereft  exerted 
itfelf  in  aid  of  patriotifm,  they  at  all  times 
vindicated  the  right  of  granting,  or  rather  re- 
fufing  fubfidies;  and,  amidfi:  the  general  wreck 
of  every  thing  they  ought  to  have  held  dear, 
they  at  lead  clung  obftinateiy  to  the  plank 
which  was  deftined  to  prove  the  inftrument  of 
their  prefervation.  i 
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Under  Edward  the  Sixth,  the  abfurd  tyran¬ 
nical  laws  againft  high-treafon,  inftituted  under 
Henry  the  Eighth,  his  prcdecefTor,  were  abolifh- 
ed.  But  this  young  and  virtuous  prince  having 
foon  paired  away,  the  blood-thirfty  Mary  afto- 
nifhed  the  world  with  cruelties,  which  nothing 
but  the  fanaticifm  of  a  part  of  her  fubjedts  could 
have  enabled  her  to  execute. 

Under  the  long  and  brilliant  reign  of  Eliza¬ 
beth,  England  began  to  breathe  a-new ;  and 
the  proteftant  religion,  being  feated  once  more 
on  the  throne,  brought  with  it  fome  more  free¬ 
dom  and  toleration. 

The  Star-chamber,  that  effectual  inftrument 
of  the  tyranny  of  the  two  Henrys,  yet  continu¬ 
ed  to  fubfift:  the  inquifitorial  tribunal  of  the 
high  commiffion  was  even  inftituted  ;  and  the 
yoke  of  arbitrary  power  lay  hill  heavy  on  the 
fubjedt.  But  the  general  affection  of  the  people 
for  a  queen,  wThofe  former  misfortunes  had 
created  fuch  a  general  concern,  the  imminent 
dangers  which  England  efcaped,  and  the  ex¬ 
treme  glory  attending  that  reign,  leffened  the 
fenfe  of  fuch  exertions  of  authority  as  would, 
in  thefe  days,  appear  the  height  of  tyranny, 
and  ferved  at  that  time  to  jultify,  as  they 
(till  do  excufe,  a  princefs  whofe  great  talents, 
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though  not  her  principles  of  government,  ren¬ 
der  her  worthy  of  being  ranked  among  the 
greateft  fovereigns. 

Under  the  reign  of  the  Stuarts,  the  nation 
began  to  recover  from  its  long  lethargy.  James 
ihe  Firft,  a  prince  rather  imprudent  than  tyran¬ 
nical,  drew  back  the  veil  which  had  hitherto 
difguifed  fo  many  ufurpations,  and  made  an 
oftentatious  difplav  of  what  his  predeceffors  had 
been  contented  to  enjoy. 

He  was  inceffantly.afferting,  that  the  autho- 
rity  of  kings  was  not  to  be  controuled,  any’ 
more  than  that  of  God  himfelf.  Like  Him, 
they  were  omnipotent ;  and  thofe  privileges  to 
which  the  people  fo  clamoroufly  laid  claim,  as 
their  inheritance  and  birth-right,  were  no  more 
than  an  effect  of  the  grace  and  toleration  of 
bis  royal  anceftors  *. 

Thofe  principles,  hitherto  only  filently  adopt¬ 
ed  in  the  cabinet,  an$  in  the  courts  of  juilice, 
had  maintained  their  ground  in  confequence 
of  this  very  obfcurity.  Being  now  announced 
from  the  throne,  and  refounded  from  the 
pulpit,  they  fpreaa  an  univerfal  alarm.  Com¬ 
merce,  befides,  with  its  attendant  arts,  and, 
above  all,  that  of  printing,  diffufed  more  falu- 

*  See  his  declaration  made  in  parliament,  in  the  years 
1610  and  1621. 
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tary  notions  throughout  all  orders  of  the  peo¬ 
ple  j  a  new  light  began  to  rife  upon  the  na¬ 
tion  ;  and  the  fpirit:  of  oppofition  frequently 
difplayed  itfelf  in  this  reign,  to  which  the  Eng- 
lifh  monarchs  had  not,  for  a  long  time  pad, 
been  accufromed. 

But  the  dorm,  which  was  only  gathering  in 
clouds  during  the  reign  of  James,  began  to 
mutter  under  Charles  the  Fird,  his  fuccedory 
and  the  feene  which  opened  to  view',  on  the 
acceflion  of  that  prince,  prefented  the  mod 
formidable  afpect. 

The  notions  of  religion,  by  a  lingular  con¬ 
currence,  united  with  the  love  of  liberty :  the 
fame  fpirit  which  had  made  an  attack  on  the 
edablithed  faith,  now  directed  itfelf  to  politics: 
the  royal  prerogatives  were  brought  under  the 
fame  examination  as  the  doctrines  of  the 
church  of  Rome  had  been  fubmitted  to  j  and 
as  a  fuperftitious  religion  had  proved  unable 
to  fupport  the  ted,  fo  neither  could  an  au¬ 
thority,  pretended  unlimited,  be  expected  to 
bear  it. 

The  commons,  on  the  other  hand,  were  re¬ 
covering  from  the  adoniihment  into  which  the 
extinction  of  the  power  of  the  nobles  had,  at 
fird,  throwm  them.  Taking  a  view  of  the  date 
of  the  nation,  and  of  their  own,  they  became 
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fenfible  of  their  whole  ftrength :  they  deter¬ 
mined  to  make  ufe  of  it,  and  to  reprefs  a  power 
which  feemed,  for  fo  long  a  time,  to  have  level¬ 
led  every  barrier.  Finding  among  themfelves 
men  of  the  greateft  capacity,  they  undertook 
that  important  talk  with  method  and  by  confti- 
tutional  means  ;  and  thus  had  Charles  to  cope 
with  a  whole  nation  put  in  motion  and  diredted 
by  an  aflembly  of  ftatefmen. 

And  here  we  mull;  obferve  how  different 
were  the  effects  produced  in  England,  by  the 
annihilation  of  the  power  of  the  nobility, 
from  thofe  which  the  fame  event  had  produced 
in  France. 

In  France,  where,  in  confequence  of  the  di- 
vifion  of  the  people,  and  of  the  exorbitant  pow¬ 
er  of  the  nobles,  the  people  were  accounted 
nothing  when  the  nobles  themfelves  were  fup- 
prelfed,  the  work  was  completed. 

In  England,  on  the  contrary,  where  the  no¬ 
bles  ever  vindicated  the  rights  of  the  people 
equally  with  their  own, — in  England,  where 
the  people  had  fucceflively  acquired  moll:  ef- 
feffual  means  of  influencing  the  motions  of  the 
government,  and  above  all  were  undivided, 
when  the  nobles  themfelves  were  call  to  the 
ground,  the  body  of  the  people  flood  firm,  and 
maintained  the  public  liberty. 
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The  unfortunate  Charles,  however,  was  idJ 
tally  ignorant  of  the  dangers  which  furrounded 
him.  Seduced  by  the  example  of  the  other  fo- 
vereigns  of  Europe,  be  was  not  aware  how  dif¬ 
ferent,  in  reality,  his  fituation  was  from  theirs; 
he  had  the  imprudence  to  exert  with  rigour  an 
authority  which  he  had  no  ultimate  refources 
to  fupport :  an  union  was  at  laft  effefted  in  the 
nation  5  and  he  faw  his  enervated  prerogatives 
didipated  with  a  breath*.  By  the  famous  aft, 

*  It  might  here  be  objected,  that  when,  under  Charles  the 
Firft,  the  regal  power  was  obliged  to  fubmit  to  the  power  of 
the  people,  the  king  pofiefled  other  dominions  befides  Eng* 
land,  viz.  Scotland  and  Ireland,  and  therefore  feemed  to  en¬ 
joy  the  fame  advantages  as  the  kings  of  France,  that  of  reign¬ 
ing  over  a  divided  empire  or  nation.  But,  to  this  it  is  to 
be  anfwered,  that,  at  the  time  we  mention,  Ireland,  fcarcely 
civilifed,  only  increafedthe  neceffides,  and  confequently  the 
dependence,  of  the  king:  while  Scotland,  through  the  con¬ 
junction  of  peculiar  circumflances,  had  thrown  off  her  obe¬ 
dience.  And  though  thofe  two  dates,  even  at  prefent,  bear 
no  proportion  to  the  compact  body  of  the  kingdom  of  Eng¬ 
land,  and  feem  never  to  have  been  able,  by  their  union  with 
it,  to  procure  to  the  king  any  dangerous  refources,  vet  the 
circumftances  which  took  place  in  both  at  the  time  of  the  re¬ 
volution,  orfince,  fufficiently  prove  that  it  was  no  unfavour¬ 
able  circumflance  to  Englifh  liberty,  that  the  great  crifis  of 
the  reign  of  Charles  the  Firff,  and  the  great  advance  which 
the  conflitution  was  to  make  at  that  time,  fhould  precede 
the  period  at  which  the  king  of  England  might  have  been 
able  to  call  in  the  affiflance  of  two  other  kingdoms. 
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tailed  the  Petition  of  Right,  and  anotherpcfterior 
n£l,  to  both  which  he  afl'ented,  the  compulfory 
loans  and  taxes,  difguifed  under  the  name  of  be¬ 
nevolences,  were  declared  to  be  contrary  to  law  ; 
arbitrary  imprisonments,  and  the  eJcercife  of  the 
martial  law,  were  abolifned  ;  the  court  of  high 
eommillion,  and  the  ftar-chamber,  were  fup- 
prefied  * ;  and  the  conftitution,  freed  from  the 
apparatus  of  defpotic  powers  with  which  theTu- 
dorshad  o'ofcured  it>  was  reftored  to  its  ancient 
luftre.  Happy  had  been  the  people,  if  their 
leaders,  after  having  executed  fo  noble  a  workj 
had  contented  themfclves  with  the  glory  of  be¬ 
ing  the  behefaflors  ot  their  country.  Happy 
had  been  the  king,  if,  obliged  at  laft  to  fubrnit, 
his  fubmiffion  had  been  iir.ccre,  and  if  he  had 
become  fufhcientlv  fenfible  that  the  only  re- 

</  j 

fource  he  had  left  was  the  affection  of  his  fubjects. 

But  Charles  knew  not  how  to  furvive  the  lofs 
of  a  power  he  had  conceived  to  be  indifputable: 
he  could  not  reconcile  himfelf  to  limitations  and 
reftraints  fo  injurious,  according  to  his  notions,  to 

*  The  flar-chamber  differed  from  all  the  other  courts  of 
law  in  this:  the  latter  were  governed  only  by  the  common 
law,  or  immemorial  cuftoms,  and  a6ts  of  parliament; 
whereas  the  former  often  admitted  for  law  the  proclama¬ 
tions  of  the  king  and  council,  and  grounded  its  judgments 
upon  them.  The  abolition  of  this  tribunal,  therefore,  was 
iuftly  looked  upon  as  a  great  victory  over  regal  authority. 
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fovereign  authority.  His  difcourfe  and  conduct 
betrayed  his  fecret  defigns ;  diftruft  took  poffef- 
fion  of  the  nation ;  certain  ambitious  perfons 
availed  themfelves  of  it  to  promote  their  own 
views;  and  the  ftorm,  which  feemed  to  have 
blown  over,  burft  forth  anew.  The  contending 
fanaticifm  of  perlecuting  fetts  joined  in  the  con¬ 
flict  between  regal  haughtinefs  and  the  ambition 
of  individuals  ;  the  tempeft  blew  from  every 
point  of  the  compafs;  the  conftitution  was  rent 
afunder ;  and  Charles  exhibited  in  his  fall  an 
awful  example  to  the  univerfe. 

The  royal  power  being  thus  annihilated,  the 
Englifh  made  fruitlefs  attempts  to  fubftitute  a 
republican  government  in  its  ftead.  *c  It  was  a 
tc  curious  fpedtacle,”  fays  Montefquieu, <£  to  be- 
“  hold  the  vain  efforts  of  the  Englifh  to  eftablifli 
“  among  themfelves  a  democracy.”  Subjected,  at 
firft,  to  the  power  of  the  principal  leaders  in  the 
long  parliament,  they  faw  that  power  expire, 
only  to  pafs  without  bounds  into  the  hands  of  a 
protedtor.  They  faw  it  afterwards  parcelled  out 
among  the  chiefs  of  different  bodies  of  troops; 
and  thus  fhifting  without  end  from  one  kind  of 
fubjeCtion  to  another,  they  were  at  length  con¬ 
vinced,  that  an  attempt  to  eftablifh  liberty  in 
a  great  nation,  by  making  the  people  interfere 
in  the  common  bufinefs  of  government,  is,  of  all 
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attempts,  the  mod:  chimerical  ;  that  the  autho¬ 
rity  of  all,  with  which  men  are  amufed,  is  in  re¬ 
ality  no  more  than  the  authority  of  a  few  power¬ 
ful  individuals  who  divide  the  republic  among 
themfelvesj  and  they  at  lad  reded  in  the  bofom 
of  the  only  conditution  which  is  fit  for  a  great 
date  and  a  free  people ;  I  mean  that  in  which  a 
chofen  number  deliberate,  and  a  dngle  hand  ex¬ 
ecutes;  but  in  which,  at  the  fame  time,  the  pub¬ 
lic  fatisfa&ion  is  rendered,  by  the  general  re¬ 
lation  and  arrangement  of  things,  a  necedary 
condition  of  the  duration  of  government. 

Charles  the  Second,  therefore,  was  called 
over ;  and  he  experienced  on  the  part  of  the  peo¬ 
ple  that  enthufiafm  of  affe&ion  which  ufually 
attends  the  return  from  a  long  alienation.  He 
could  not,  however,  bring  himfelf  to  forgive 
them  the  inexpiable  crime  of  which  he  looked 
upon  them  to  have  been  guilty.  Hefaw  with 
the  deeped  concern  that  they  fti!l  entertained 
their  former  notions  with  regard  to  the  nature 
of  the  royal  prerogative;  and,  bent  upon  the 
recovery  of  the  ancient  powers  of  the  crown, 
he  only  waited  for  an  opportunity  to  break  thofe 
promifes  which  had  procured  his  redoration. 

But  the  very  eagernefs  of  his  meafures  fruf- 
trated  their  fuccefs.  His  dangerous  alliances 
on  the  continent,  and  the  extravagant  wars  in 
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which  he  involved  England,  joined  to  the  frer 
quent  abufe  he  made  of  his  authority,  betrayed 
his  defigns.  The  eyes  of  the  nation  were  foon 
opened,  and  faw  into  his  projects  ;  when,  con¬ 
vinced,  at  length,  that  nothing  but  fixed  and 
irrefiftible  bounds  can  be  an  effedlual  check  on 
the  views  and  efforts  of  power,  they  refolved 
finally  to  take  away  thofe  remnants  of  defpo- 
tifm  which  Hill  made  a  part  of  the  regal  prero¬ 
gative, 

The  military  fervices  due  to  the  crown,  the 
remains  of  the  ancient  feudal  tenures,  had  beep 
already  abolilhed:  the  laws  againftheretics  were 
now  repealed:  the  ftatute  for  holding  parlia¬ 
ments  once  at  lead  in  three  years  was  enacted : 
the  Habeas  Corpus  a£t,  that  barrier  of  the  fub- 
jedt’s  perfonal  fafety,  was  eftabliffied ;  and,  fuch 
•was  the  patriotifm  of  the  parliaments,  that  it 
was  under  a  king  the  moft  deftitute  of  princi¬ 
ple  that  liberty  received  its  moft  efficacious 
Supports. 

At  length,  on  the  death  of  Charles,  began 
a  reign  which  affords  a  moft  exemplary  leffon 
both  to  kings  and  people.  James  the  Second, 
a  prince  of  a  more  rigid  difpofition,  though 
of  a  lefs  comprehenfive  underftanding,  than  his 
late  brother,  purfued  ftill  more  openly  the  pro- 
jedt  which  had  already  proved  fo  fatal  to  his 
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family.  He  would  not  fee  that  the  great  altera¬ 
tions  which  had  fucceffively  been  effected  in  the 
conftitution  rendered  the  execution  of  it  daily 
more  and  more  impra£licable :  he  imprudently 
fuffered  himfelf  to  be  exafperated  at  a  refiftance 
he  was  in  no  condition  to  overcome;  and,  hur¬ 
ried  away  by  a  fpirit  of  defpotifm,  and  a  monk- 
ifh  zeal,  he  ran  headlong  againft  the  rock 
which  was  to  wreck  his  authority. 

He  not  only  ufed  in  his  declarations  the 
alarming  exprefhons  of  abfolute  power  and  un¬ 
limited  obedience — he  not  only  ufurped  to  him¬ 
felf  a  right  to  difpenfe  with  the  laws;  but  more¬ 
over  fought  to  convert  that  deftru&ive  preten- 
fion  to  the  deftrudiion  of  thofe  very  laws  which 
were  held  mod  dear  by  the  nation,  by  endea¬ 
vouring  to  abolifh  a  religion  for  which  they  had 
fuffered  the  greatefl:  calamities,  in  order  to  efta- 
blifh  on  its  ruins  a  mode  of  faith  which  repeated 
adls  of  the  legifiature  had  profcribed, — and 
profcribed,  not  becaufe  it  tended  to  eftablifh  in' 
England  the  doctrines  of  tranfubftantiation  and 
purgatory,  doctrines  in  themfelves  of  no  poli¬ 
tical  moment,  but  becaufe  the  unlimited  pow¬ 
er  of  the  fovereign  had  always  been  made  one 
of  its  principal  tenets. 

To  endeavour  therefore  to  revive  fuch  a  re¬ 
ligion,  was  not  only  a  violation  of  the  laws,  but 
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was,  by  one  enormous  violation,  to  pave  the  way 
for  others  of  a  ftill  more  alarming  nature. 
Hence  the  Englilh,  feeing  that  their  liberty  was 
attacked  even  in  its  firft  principles,  had  recourfe 
to  that  remedy  which  reafon  and  nature  point 
out  to  the  people,  when  he  who  ought  to  be 
the  guardian  of  the  laws  becomes  their  de- 
ftroyer;  they  withdrew  the  allegiance  which 
they  had  fworn  to  James,  and  thought  them- 
felves  abfolved  from  their  oath  to  a  king  who 
himfelf  difregarded  the  oath  he  had  made  to 
his  people. 

But,  inftead  of  a  revolution  like,  that  which 
dethroned  Charles  the  Firft,  which  was  effedted 
by  a  great  effufion  of  blood,  and  threw  the  ftate 
into  a  general  and  terrible  convulfion,  the  de¬ 
thronement  of  James  proved  a  matter  of  fliort 
arid  eafy  operation.  In  confequence  of  the  pro- 
grefiive  information  of  the  people,  and  the  cer¬ 
tainty  of  the  principles  which  now  directed  the 
nation,  the  whole  were  unanimous.  All  the  ties 
by  which  the  people  were  bound  to  the  throne 
were  broken,  as  it  were,  by  one  tingle  fhock; 
and  James,  who,  the  moment  before,  was  a 
monarch  furrounded  by  fubjects, became  at  once 
a  Ample  individual  in  the  midft  of  the  nation. 

That  which  contributes,  above  all,  to  diuin- 
guifh  this  event  as  Angular  in  the  annals  of  man- 
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kind,  is  the  moderation,  I  may  even  fay,  the  le¬ 
gality,  which  accompanied  it.  As  if  to  dethrone 
a  king,  who  fought  to  fet  himfelf  above  the 
laws,  had  been  a  natural  confequence  of,  and 
provided  for,  by  the  principles  of  government, 
every  thing  remained  in  its  place ;  the  throne 
was  declared  vacant,  and  a  new  line  of  fuccef- 
fion  was  eftablifhed. 

Nor  was  this  all ;  care  was  had  to  repair  the 
breaches  that  had  been  made  in  the  conftitution, 
as  well  as  to  prevent  new  ones ;  and  advantage 
was  taken  of  the  rare  opportunity  of  entering 
into  an  original  and  exprefs  compact  between 
king  and  people. 

An  oath  was  required  of  the  new  king, 
more  precife  than  had  been  taken  by  his  pre- 
deceffors :  and  it  was  confecrated  as  a  perpe¬ 
tual  formula  of  fuch  oaths.  It  wras  determined, 
that  to  impofe-  taxes  without  the  confent  of 
parliament,  as  well  as  to  keep  up  a  Handing 
army  in  time  of  peace,  are  contrary  to  law. 
The  power,  which  the  crown  had  conftantly 
claimed,  of  difpenfing  with  the  laws,  was 
aboliihed.  It  was  enabled,  that  the  fub- 
jeft,  of  whatever  rank  or  degree,  had  a  right 
to  prefent  petitions  to  the  king*.  Laftly, 
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the  kev-ftone  was  put  to  the  arch,  by  the 
final  eftablilhment  of  the  liberty  of  the 
prefsf. 

The  revolution  of  1689  is  therefore  the  third 
grand  sera  in  the  hiftory  of  the  conftitution  of 
England.  The  Great  Charter  had  marked  out 
the  limits  within  which  the  royal  authority 
ought  to  be  confined;  fome  outworks  were  raifed 
in  the  reign  of  Edward  the  Firft ;  but  it  was  at 
the  revolution  that  the  circumvallation  was 
completed. 

It  was  at  this  sera  that  the  true  principles  of 
civil  fociety  were  fully  eftablilhed.  By  the  ex- 
pulfion  of  a  king  who  had  violated  his  oath, 
the  doclrine  of  refiftance,  that  ultimate  re¬ 
source  of  an  oppreiled  people,  was  confirmed 

of  king  William  and  Queen  Mary,  had  framed  a  bill  which 
contained  a  declaration  of  the  rights  which  they  claimed 
in  behalf  of  the  people,  and  was  in  confecuence  called  the 
Bill  of  Rights.  This  bill  contained  the  articles  above,  as 
well  as  fome  others ;  and  having  received  afterwards  the 
royal  affent,  became  an  act  of  parliament,  under  the  title 
of  An  Act  declaring  the  Rights  and  Liberties  of  the  Subject , 
and  settling  the  Succession  cf  the  Crown. — 1  William  and 
Mary,  Self.  2.  cap.  2. 

•f  The  liberty  of  the  prefs  was,  properly  fpeaking,  eiia- 
blifhed  only  four  years  afterwards,  in  confequence  of  the 
refnfal  which  the  parliament  made  at  that  time  to  conti¬ 
nue  any  longer  the  reftrictions  which  had  before  been  fet 
upon  it. 
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beyond  a  doubt.  By  the  exclufion  given  to  a 
family  hereditarily  defpotic,  it  was  finally  deter¬ 
mined  that  nations  are  not  the  property  of 
kings.  The  principles  of  patfive  obedience,  the  di¬ 
vine  and  indefeafible  right  of  kings, — in  a  word, 
the  whole  fcaffolding  of  falfe  and  fuperftitious 
notions,  by  which  the  royal  authority  had  till 
then  been  fupported,  fell  to  the  ground ;  and 
in  the  room  of  it  were  fubftituted  the  more  folid 
and  durable  foundations  of  the  love  of  order, 
and  a  fenfe  of  the  neceflity  of  civil  government 
^mong  mankind. 


— ■"  .  uj 

CHAP.  IV. 

Of  the  Legislative  Power . 

In  almoft  all  the  Hates  of  Europe,  the  will 
of  the  prince  holds  the  place  of  law ;  and 
cullom  has  fo  confounded  the  matter  of  right 
with  the  matter  of  fact,  that  their  lawyers  ger 
nerally  reprefent  the  legiflative  authority  as  ef- 
fentially  attached  to  the  character  of  king;  and 
the  plenitude  of  his  power  feems  to  them  ne- 
cefiarily  to  flow  from  the  very  definition  of  his 
title. 
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The  Englifh,  placed  in  more  favourable  cir- 
cumftances,  have  judged  differently:  they  could 
not  believe  that  the  deftiny  of  mankind  ought 
to  depend  on  a  play  of  words,  and  on  fcho- 
laftic  fubcilties;  they  have  therefore  annexed 
no  other  idea  to  the  word  king ,  or  roy ,  a  word 
known  alfo  to  their  laws,  than  that  which  the 
Latins  annexed  to  the  word  rex,  and  the  north¬ 
ern  nations  to  that  of  cyning. 

In  limiting  therefore  the  power  of  their  king, 
they  have  adied  more  confiftently  with  the  ety¬ 
mology  of  the  word  j  they  have  adted  alfo  more 
confiftently  with  reafon,  in  not  leaving  the  laws 
to  the  difpofal  of  the  perfon  who  is  already  in¬ 
verted  with  the  public  power  of  the  ftate,  that 
is,  of  the-perfon  who  lies  under  the  greateft  and 
mold  important  temptations  to  fet  himfelf  above 
them. 

The  bafts  of  the  Englifh  conftitution,  the 
capital  principle  on  which  all  others  depend,  is, 
that  the  legiftative  power  belongs  to  parliament 
alone  ;  that  is  to  fay,  the  power  of  eftablifhing 
laws,  and  of  abrogating,  changing,  or  explain¬ 
ing  them. 

The  conftituent  parts  of  parliament  are,  the 

king,  the  houfe  of  lords,  and  the  houfe  of 
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The  houfe  of  commons,  othenvife  the  af* 
fembly  of  the  reprefentatives  of  the  nation,  is 
compofed  of  the  deputies  of  the  different  coun¬ 
ties,  each  of  which  fends  two  ;  of  the  deputies 
of  certain  towns,  of  which  London,  including 
Weftminfter  and  Southwark,  fends  eight- 
other  towns,  two  or  one  ;  and  of  the  deputies 
of  the  univerfities  of  Oxford  and  Cambridge, 
each  of  which  fends  two. 

Laftly,  fince  the  a£t  of  union,  Scotland  fends 
forty-five  deputies;  who,  added  to  thofe  juft 
mentioned,  make  up  the  whole  number  five 
hundred  and  fifty-eight.  Thofe  deputies, 
though  feparately  ele£ted,  do  not  folely  repre- 
fent  the  town  or  county  that  fends  them,  as  is 
the  cafe  with  the  deputies  of  the  United  Pro¬ 
vinces  of  the  Netherlands,  or  of  the  Swifs  Can¬ 
tons;  but,  when  they  are  once  admitted,  they 
reprefent  the  whole  body  of  the  nation. 

The  qualifications  required  for  being  a  mem¬ 
ber  of  the  houfe  of  commons  are,  for  reprefent- 
ing  a  county,  to  be  born  a  fubject  of  Great  Bri¬ 
tain,  and  to  be  poffefied  of  a  landed  eftate  of  fix 
hundred  pounds  a  year;  and  of  three  hundred, 
for  reprefenting  a  town  or  borough. 

The  qualifications  required  for  being  an 
ele&or  in  a  county  are,  to  be  poffeffed,  in  that 
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Count/,  of  a  freehold  of  forty  (hillings  a  year*. 
With  regard  to  electors  in  towns  or  boroughs* 
they  mutt  be  freemen  of  them,  a  word  which 
now  fignifies  certain  qualifications  exprelled  in 
the  particular  charters. 

When  the  king  has  determined  to  affemble  a 
parliament,  he  fends  an  order  for  that  purpofe 
to  the  lord-chancellor,  who,  after  receiving 
the  fame,  fends  a  writ,  under  the  great  feal  of 
England,  to  the  fheriff  of  every  county,  direct¬ 
ing  him  totake  the  neceffary  fteps  for  the  elec¬ 
tion  of  members  for  the  county,  and  the  towns 
and  boroughs  contained  in  it.  Three  days  after 
the  reception  of  the  writ,  the  fheriff  muft,  in 
his  turn,  fend  his  precept  to  the  magiftrates  of 
the  towns  and  boroughs,  to  order  them  to 
make  their  election  within  eight  days  after  the 
reception  of  the  precept,  giving  four  days  no¬ 
tice  of  the  fame.  And  the  fheriff  himfelf  muft 
proceed  to  the  eleftion  for  the  county,  not 
fooner  than  ten  days  after  the  receipt  of  the 
writ,  nor  later  than  lixteen. 

The  principal  precautions,  taken  by  the  law, 
to  infure  the  freedom  of  elections,  arc,  that  any 

*  This  freehold  muft  have  been  poffefted  by  the  elector 
One  whole  year  af  leaft  before  the  time  of  election,  except  it 
has  devolved  to  him  by  inheritance,  by  marriage,  by  a  lafi 
will,  or  by  promotion  to  an  office. 
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Candidate,  who,  after  the  date  of  the  writ,  or 
even  after  the  vacancy,  (hall  have  given  enter¬ 
tainments  to  the  eleflors  of  a  place,  or  to  any 
of  them,  in  order  to  his  being  eledted,  (hall  be 
incapable  of  ferving  for  that  place  in  parlia¬ 
ment.  That  if  any  perfon  gives,  or  promifes  to 
give,  any  money,  employment,  or  reward,  to 
any  voter,  in  order  to  influence  his  vote,  he,  as 
well  as  the  voter  himfel'f,  (hall  be  condemned  to 
pay  a  fine  of  five  hundred  pounds,  and  tor  ever 
difqualified  to  vote  and  hold  any  office  in  any 
corporation, — the  faculty,  however,  being  re¬ 
ferred  to  both,  of  procuring  their  indemnity  for 
their  own  offence,  by  difcovering  fome  other 
offender  of  the  fame  kind. 

It  has  been  moreover  eftablifned,  that  no 
lord  of  parliament,  or  lord-lieutenant  of  a 
county,  has  any  right  to  interfere  in  the  elec¬ 
tions  o(  members ;  that  any  officer  of  the  ex- 
cife,  culloms,  8c c.  who  (hall  prefume  to  inter¬ 
meddle  in  elections,  by  influencing  any  voter 
to  give  or  withhold  his  vote,  fhall  forfeit  one 
hundred  pounds,  and  be  difabled  to  hold  ar.v 
office.  Laftly,  ail  foldiers  quartered  in  a  place 
where  an  eletlion  is  to  be  made  muft  move 
from  it,  at  lead  one  day  before  the  election, 
to  the  diftance  of  two  miles  or  more,  and  re¬ 
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turn  not  till  one  day  after  the  eledtion  is  fi¬ 
nished. 

The  houfe  of  peers,  or  lords,  is  compofed  of 
the  lords  fpiritual,  who  are  the  archbilhops  of 
Canterbury  and  of  York,  and  the  twenty-four 
bifhops;  and  of  the  lords  temporal,  whatever 
may  be  their  refpedtive  titles,  fuch  as  dukes, 
marquilfes,  earls,  &c. 

Laftly,  the  king  is  the  third  conftitutive  part 
of  parliament:  it  is  even  he  alone  who  can 
convoke  it ;  and  he  alone  can  diffolve  or  pro¬ 
rogue  it.  The  effect  of  a  diffolution  is,  that 
from  that  moment  the  parliament  completely 
ceafes  to  exift;  the  commiflion  given  to  the 
members  by  their  conftituents  is  at  an  end  ; 
and  whenever  a  new  meeting  of  parliament 
fhall  happen,  they  mud  be  elected  anew.  A 
prorogation  is  an  adjournment  to  a  term  ap¬ 
pointed  by  the  king;  till  which  the  exiftence 
of  parliament  is  Amply  interrupted,  and  the 
funftion  of  the  deputies  fufpended. 

When  the  parliament  meets,  whether  it  be 
by  virtue  of  a  new  fummons,  or  whether,  be¬ 
ing  compofed  of  members  formerly  elected,  it 
meets  again  at  the  expiration  for  the  term  for 
which  it  had  been  prorogued,  the  king  either 
goes  to  it  in  perfon,  inverted  with  the  infignia 
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of  his  dignity,  or  appoints  proper  perfons  to 
reprefent  him  on  that  occafion,  and  opens  the 
fefiion  by  laying  before  the  parliament  the  ftate 
of  the  public  affairs,  and  inviting  them  to  take 
them  into  confideration.  This  prefence  of  the 
king,  either  real  or  reprefented,  is  abfolutely 
requifite  at  thefirft  meeting;  it  is  it  which  gives 
life  to  the  legiilative  bodies,  and  puts  them  in 
acfion. 

The  king  having  concluded  his  declaration, 
withdraws.  The  parliament,  which  is  then 
legally  intruded  with  the  care  of  the  national 
concerns,  enters  upon  its  fundtionsy  and  con¬ 
tinues  to  exift  till  it  is  prorogued,  or  diffolved. 
The  houfe  of  commons,  and  that  of  peers, 
affemble  feparately :  the  latter,  under  the  pre- 
lidence  of  the  lord-chancellor:  the  former,  un¬ 
der  that  of  their  fpeaker  ;  and  both  feparately 
adjourn  to  fuch  days  as  they  refpedtively  think 
proper  to  appoint. 

As  each  of  the  two  houfes  has  a  negative 
on  the  propofitions  made  by  the  other,  and 
there  is,  confequently,  no  danger  of  their  en¬ 
croaching  on  each  other’s  rights,  or  on  thofe 
of  the  king,  who  has  likewife  his  negative  up¬ 
on  them  both,-  any  queflion  judged  by  them 
conducive  to  the  public  good,  without  excep¬ 
tion,  may  be  made  the  fubiea  of  their  refpec- 
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tive  deliberations.  Such  are,  forinftance,  new 
limitations,  or  extenfions,  to  be  given  to  the 
authority  of  the  king;  the  eftablifhing  of  new 
laws,  or  making  changes  in  thofe  already  in 
being.  La'ftly,  the  different  kinds  of  public 
provifions,  or  eflablifhments, —  the  various 
abufes  of  adminiftration,  and  their  remedies, — 
become,  in  every  feffion,  the  objedf  of  the  at¬ 
tention  of  parliament. 

Here,  however,  an  important  obfervation 
muft  be  made.  All  bills  for  granting  money 
muft  have  their  beginning  in  the  houfe  of  com- 
mons:  the  lords  cannot  take  this  obje£t  into 
their  confideration  but  in  confequence  of  a  bill 
prefented  to  them  by  the  latter;  and  the  com¬ 
mons  have  at  all  times  been  fo  a-nxioufly  tena¬ 
cious  of  this  privilege,  that  they  have  never  fuf- 
fered  the  lords  even  to  make  any  change  in  the 
money  bills  which  they  have  fent  to  them  ; 
and  the  lords  are  expefted  fimply  and  folely 
either  to  accept  or  rejeft  them. 

This  excepted,  every  member,  in  each 
houfe, may  propofe  whatever  queftion  he  thinks 
■proper.  If,  after  being  confidered,  the  matter 
is  found  to  deferve  attention,  the  perfon  who 
made  the  proportion,  ufually  with  fome  others 
adjoined  to  him,  is  defired  to  fet  it  down  in 
writing.  If,  after  more  complete  difcuffions  of 
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the  fubject,  the  proportion  is  carried  in  the  af¬ 
firmative,  it  is  fentto  the  other  houfe,  that  they 
may,  in  their  turn,  take  it  into  confideration.  If 
the  other  houfe  rejedt  the  bill,  it  remains  with¬ 
out  any  effedt :  if  they  agree  to  it,  nothing  re¬ 
mains  wanting  to  its  complete  eftablifhment 
but  the  royal  aflent. 

When  there  is  no  bufinefs  that  requires  im¬ 
mediate  difpatch,  the  king  ufually  waits  till 
the  end  of  the  feffion,  or  at  lead  till  a  certain 
number  of  bills  are  ready  for  him,  before  he 
declares  his  royal  pleafuve.  When  the  time  is 
come,  the  king  goes  to  parliament  in  the  fame 
ftate  with  which  he  opened  it;  and  while  he  is 
feated  on  the  throne,  a  clerk,  who  has  a  lift  of 
the  bills,  gives,  or  refufes,  as  he  reads,  the 
-royal  alien t. 

When  the  royal  a'fient  is  given  to  a  public 
•bill,  the  clerk,  fays.  It  roy  It  veut.  If  the  bill 
be  a  private  bill,  he  fays,  suit  fait  comme  il  est 
desire.  If  the  bill  has  fubfidies  for  its  objetl,  he 
fays,  le  roy  remtreie  ses  loyaux  sajets,  accepte  leur 
benevolence  et  aussi  le  vent.  Laftly,  if  the  king 
does  not  think  proper  to  aftent  to  the  bill,  the 
clerk  fays,  le  roy  s’ avi sera.;  which  is  a  mild  way 
ot  giving  a  refufal. 

It  is,  however,  pretty  lingular,  that  the  king 
of  England  ftiould  make  ufe  of  the  French 
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language  to  declare  his  intentions  to  his  parlia¬ 
ment.  This  cuftom  was  introduced  at  the  con- 
queft*,  and  has  been  continued,  like  other  mat- 
ters  of  form,  which  fometimes  fubfift  for  ages 
after  the  real  fubftance  of  things  has  been  alter¬ 
ed  :  and  Judge  Blackftone  expreffes  himfelf  on 
this  fubject  in  the  following  words :  £C  A  badge, 
<£  it  mud  be  owned  (now  the  only  one  remain- 
f£  ing),  ofconqueftj  and  which  one  would  with 
sc  to  fee  fall  into  total  oblivion,  unlefs  it  be  re- 
“  ferved  as  a  folemn  memento  to  remind  us 
t£  that  our  liberties  are  mortal,  having  once 
<£  been  deftroyed  by  a  foreign  force.” 

When  the  king  has  declared  his  different  in¬ 
tentions,  he  prorogues  the  parliament.  Thofe 
bills  which  he  has  reje£ted  remain  without 
force :  thofe  to  which  he  has  affented  become 
the  expreffion  of  the  will  of  the  higheft  power 
acknowledged  in  England :  thev  have  the 
fame  binding  force  as  the  edits  enregistres  have 


*  William  the  Conqueror  added  to  the  other  changes  he 
introduced  the  abolition  of  the  Englilh  language  in  all 
public  as  well  as  judicial  tranfaiftions,  and  fubftituted  to  it 
the  French  that  was  fooken  in  his  time :  hence  the  number 
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of  old  French  words  that  are  met  with  in  the  ftyle  of  the 
Englifh  laws.  It  was  only  under  Edward  III.  that  the 
EngHfli  language  began  to  be  re-efrablifhed  in  the  courts 
ofjuftice.  v 
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!n  France*,  and  as  the populiscita  had  in  ancient 
Rome:  in  a  word,  they  are  laws.  And  though 
each  of  the  conftituent  parts  of  the  parliament 
might,  at  firft,  have  prevented  the  exigence  of 
thofe  laws,  the  united  will  of  all  the  three  is 
now  neceflary  to  repeal  them. 

*  They  call,  in  France,  edits enrcgistrcs,  thofe  edicts  of 
the  king  which  have  been  regiftered  in  the  court  of  parlia¬ 
ment.  The  word  parliament  does  not,  however,  exprefs 
in  France,  as  it  does  in  England,  the  affembly  of  the 
eftates  of  the  kingdom.  The  French  parlemens  are  only 
courts  of  juliice:  that  of  Paris  was  inftituted  in  the  fame 
manner,  and  for  the  fame  purpofes,  as  the  aula  regis  was 
afterwards  in  England,  viz.  for  the  adminifiration  of  pub¬ 
lic  juftice,  and  for  deciding  the  differences  between  the 
king  and  his  barons:  it  was  in  ccnfequence  of  the  judg^ 
ments  awarded  by  that  court,  that  the  king  proceeded  to 
feize  the  dominions  of  thofe  lords  or  princes  againft  whom 
a  fentence  had  been  paffed,  and,  when  he  was  able  to  effeft 
this,,  united  them  to  the  crown.  Th e  parliament  of  Paris, 
as  do  the  other  courts  of  law,  grounds  its  judgments  upon 
the  edicts  or  ordonnances  of  the  king,  when  it  has  once 
regiftered  them.  When  thofe  ordonnances  are  looked  upon 
as  grievous  to  the  fubjeft,  the  parliament  refufes  to  regif- 
ter  them;  but  this  they  do  not  from  any  pretenfion  they 
have  to  a  (hare  in  the  legiflativp  authority  ;  they  only  ob- 
je&  that  they  are  not  fatisfied  that  the  ordonnuncc  before 
them  is  really  the  will  of  the  king,  and  then  proceed  to 
make  remonftrances  againft  it:  fomttimes  the  king  defers  to 
thefe  ;  or,  if  he  is  refolved  to  put  an  end  to  all  oppofition,  he 
comes  in  perfon  to  the  parliament,  there  holds  what  they  call 
un  lit  de  justice,  declares  that  the  ordonnuncc  before  them  is 
jpffually  his  will,  and  orders  the  proper  officer  to  regifter  it. 
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CHAP.  V 


Of  the  Executive  Power. 

When  the  parliament  is  prorogued  or 
diffolved,  it  ceafes  to  exift ;  but  its  laws  ftill 
continue  to  be  in  force :  the  king  remains 
charged  with  the  execution  of  them,  and  is 
fupplied  with  the  neceffary  power  for  that  pur- 
pofe. 

It  is  however  to  be  obferved  that,  though  in 
his  political  capacity  of  one  of  the  conftituent 
parts  of  the  parliament, — that  is,  with  regard  to 
the  Ihare  allotted  to  him  in  the  legiflative  autho¬ 
rity, — the  king  is  undoubtedly  fovereign,  and 
only  needs  allege  his  will  when  he  gives  or  re- 
fufes  his  affent  to  the  bills  prefented  to  him  ; 
yet,  in  the  exercife  of  his  powers  of  govern¬ 
ment,  he  is  no  more  than  a  magiftrate;  and  the 
laws,  whether  thofe  that  exiffed  before  him, 
or  thofe  to  which,  by  his  affent,  he  has  given 
being,  muff  direct  his  condudl,  and  bind  him 
equally  with  his  fubjecfs. 

I.  The  firfl  prerogative  of  the  king,  in  his  ca¬ 
pacity  of  lupreme  magiftrate,  has  for  its  objedt 
the  adminiffration  of  juffice. 

‘ .  "  1*0  He 
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1°.  He  is  the  fource  of  all  judicial  power  in 
the  (late :  he  is  the  chief  of  all  the  courts  of 
law,  and  the  judges  are  only  his  fubftitutes; 
every  thing  is  tranfathed  in  his  name ;  the  judg¬ 
ments  muft  be  with  his  feal,  and  are  executed 
by  his  officers.. 

2°.  By  a  fiftion  of  the  law,  he  is  looked  upon 
as  the  univerfal  proprietor  of  the  kingdom ;  he 
is  in  confequence  deemed  direcUy  concerned  in 
all  offences;  and,  for  that  reafon,  profecutions 
are  to  be  carried  on  in  his  name  in  the  courts 
of  law. 

3°.  He  can  pardon  offences,  that  is,  remit 
the  punilhment  that  has  been  awarded  in  con* 
fequence  of  his  profecution. 

II.  The  fecond  prerogative  of  the  king  is,  to 
he  the  fountain  of  honour ,  that  is,  the  diftributOF 
of  titles  and  dignities:  he  creates  the  peers  of 
the  realm,  as  well  as  beftows  the  different  de¬ 
grees  of  inferior  nobility.  He  moreover  difpofes 
of  the  different  offices,  either  in  the  couits  of 
law,  or  elfewhere. 

III.  The  king  is  the  fuperintendant  of  com¬ 
merce  ;  he  has  the  prerogative  of  regulating 
weights  and  meafures;  he  alone  can  coin  money, 
and  can  give  a  currency  to  foreign  coin. 

IV.  He  is  the  fupreme  head  of  the  church, 
In  this  capacity  he  appoints  the  hilltops,  and 
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the  two  archbifliops;  and  he  alone  can  convene 
the  aflembly  of  the  clergy.  This  aflembly  is 
formed,  in  England,  on  the  model  of  the  parlia¬ 
ment:  the  bifhops  form  the  upper  houfe:  de- 
puties  from  the  diocefes,  and  from  the  feveral 
chapters,  form  the  lower  houfe  :  the  afifent  of 
the  king  is  likewife  neceflarv  to  the  validity  of 
their  afts,  or  canons 3  and  the  king  C2n  pro¬ 
rogue,  or  diffolve,  the  convocation. 

V.  He  is,  in  right  of  his  crown,  the  gene- 
raliflimo  of  all  fea  or  land  forces  whatever ;  he 
alone  can  levy  troops,  equip  fleets,  build  for- 
trefles,  and  fill  all  the  pofts  in  them. 

VI.  He  is,  with  regard  to  foreign  nations, 
the  reprefentative  and  the  depofitary  of  all  the 
power  and  colleflive  majefly  of  the  nation  :  he 
fends  and  receives  ambafladors  3  he  contradb 
alliances  3  and  has  the  prerogative  of  declaring 
war,  and  of  making  peace,  on  whatever  con¬ 
ditions  he  thinks  proper. 

VII.  In  fine,  what  feems  to  carry  fo  many 
powers  to  the  height,  is,  its  being  a  funda¬ 
mental  maxim,  that  the  king  can  do  no 
wrong:  which  does  not  fignify,  however,  that 
the  king  has  not  the  power  of  doing  ill,  or,  as 
it  was  pretended  by  certain  perfons  in  former 
times,  that  every  thing  he  did  was  lawful  but 
only  that  he  is  above  the  reach  of  all  courts  of 
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Jaw  whatever,  and  that  his  perfon  is  facred  and 
inviolable. 


CHAP.  VI. 

The  Boundaries  zvhick  the  Constitution  has  set  to 
the  Royal  Prerogative. 

In  reading  the  foregoing  enumeration  of  the 
powers  with  which  the  laws  of  England  have 
intryfted  the  king,  we  are  at  a  lofs  to  recon¬ 
cile  them  with  the  idea  of  a  monarchy,  which, 
we  are  told,  is  limited.  The  king  not  only 
unites  in  himfelf  all  the  branches  of  the  execu¬ 
tive  power, — he  not  only  difpofes,  without  con- 
troul,  of  the  whole  military  power  in  the  Hate, 
— but  he  is  moreover,  it  feems,  matter  of  the 
law  itfelf,  fince  he  calls  up,  and  difmifies,  at 
his  will,  the  legiflative  bodies.  We  find  him, 
therefore,  at  firlt  fight,  inverted  with  all  the 
prerogatives  that  ever  were  claimed  by  the 
moft  abfolute  monajrchs  •,  and  we  are  at  a  lofs 
to  find  that  liberty  which  the  Englifh  feem  fo 
confident  they  portefs. 

But  the  reprefentatives  of  the  people  rtill 
have, — and  that  is  faying  enough, — they  rtill  have 
in  their  hands,  now  that  the  conrtitution  is  fully 
eftablilhed,  the  fame  powerful  weapon  which 

has 
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has  enabled  their  anceftors  to  efiablifh  it.  It  is 
Hill  from  their  liberality  alone  that  the  king  can 
obtain  fubfidies;  and  in  thefe  days,  when  every¬ 
thing  is  rated  by  pecuniary  eftimation, — when 
gold  is  become  the  great  moving  fpring  of  af¬ 
fairs, —  it  may  be  fafely  affirmed,-  that  he  who 
depends  on  the  will  of  other  men,  with  regard 
to  fo  important  an  article,  is  (whatever  his 
power  may  be  in  other  refpefts)  in  a  Hate  of 
real  dependence. 

This  is  the  cafe  of  the  king  of  England.  He 
has,  in  that  capacity,  and  without  the  grant  of 
his  people,  fcarcely  any  revenue.  A  few'  here¬ 
ditary  duties  on  the  exportation  of  wool,  which 
(fmee  the  eflabliffiment  of  manufactures)  are  be¬ 
come  tacitly  extinguiffied;  a  branch  of  the  ex- 
cife,  which,  under  Charles  the  Second,  w^as  an¬ 
nexed  to  the  crown  as  an  indemnification  for  the 
military  fervices  it  gave  up,  and  which,  under 
George  the  Firft,  has  been  fixed  to  feven  thou- 
fand  pounds 3  a  duty  of  two  hillings  on  every 
ton  of  w-ine  imported 3  the  w-recks  of  fir ips  of 
which  the  'owners  remain  unknown  3  whales 
and  fturgeons  throwm  on  the  coaft;  fwans  fwim- 
ming  on  public  rivers 3  and  a  few  other  feudal 
relics,  now  compofe  the  whole  appropriated  re¬ 
venue  of  the  king,  and  are  all  that  remain  of 
the  ancient  inheritance  of  the  crown. 


The 
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The  king  of  England,  therefore,  has  the 
prerogative  of  commanding  armies,  and  equip¬ 
ping  fleets,- — but  without  the  concurrence  of 
his  parliament  he  cannot  maintain  them.  He 
can  bellow  places  and  employments,— but  with¬ 
out  his  parliament  he  cannot  pay  the  falaries 
attending  on  them.  He  can  declare  war, — hut 
without  his  parliament  it  is  impofflble  for  him 
to  carry  it  on.  In  a  word,  the  royal  preroga~ 
tive,  deftitute  as  it  is  of  the  power  of  impofing 
taxes,  is  like  a  vail  body,  which  cannot  of  itfelf 
accomplifh  its  motions;  or,  if  you  pleafe,  it  is 
like  a  lhip  completely  equipped,  but  from 
which  the  parliament  can  at  pleafure  draw  off 
the  wrater,  and  leave  it  aground, — and  alfo  fet 
it  afloat  again,  by  granting  fubfldies. 

And  indeed  we  fee,  that,  flnce  the  eftablilh- 
ment  of  this  right  of  the  reprefentatives  of 
the  people,  to  grant  or  refufe  fubfldies  to  the 
crown,  their  other  privileges  have  been  con¬ 
tinually  increafing.  Though  thefe  reprefen¬ 
tatives  wrere  not,  in  the  beginning,  admitted 
into  parliament  hut  upon  the  moll  difad van- 
tageous  terms,  yet  they  foon  found  means,  by 
joining  petitions  to  their  money-bills,  to  have 
a  lhare  in  framing  thofe  laws  by  which  they 
were  in  future  to  be  governed ;  and  this  method 
of  proceeding,  which  at  full  w'as  only  tolerated 
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by  the  king,  they  afterwards  converted  into  an 
exprefs  right,  by  declaring,  under  Henry  the 
Fourth,  that  they  would  not,  thenceforward, 
come  to  any  refolutions  with  regard  to  fub- 
fidies,  before  the  king  had  given  a  precife 
anfwer  to  their  petitions. 

In  fubfequent  times  we  fee  the  commons 
conftantly  fuccefsful,  by  their  exertions  of  the 
fame  privilege,  in  their  endeavours  to  lop  off 
the  defpotic  powers  which  ftill  made  a  part  of 
the  regal  prerogative.  Whenever  abufes  of 
power  had  taken  place,  which  they  were  feri- 
ouily  determined  to  correSI,  they  made  griev¬ 
ances  and  supplies  (to  ufe  the  expreffion  of  Sir 
Thomas  Wentworth)  o  hand  in  hand  together  i 
which  always  produced  the  redrefs  of  them. 
And  in  general,  when  a  bill,  in  confequence.of 
its  being  judged  by  the  commons  effential  to 
the  public  welfare,  has  been  joined  by  them  to 
a  money  bill,  it  has  feldom  failed  to  pass  in  that 
agreeable  company  *. 

CHAP. 

*  la  mentioning  the  forcible  ufe  which  the  com¬ 
mons  have  at  times  made  of  their  power  of  granting 
fubfidies,  by  joining  provifions  of  a  different  nature  to 
bills  that  had  grants  for  their  objeft,  I  only  mean  to 
iliow  the  great  efficiency  of  that  power,  which  was  the 
fubject  of  this  chapter,  without  pretending  to  lay  any 
thing  as  to  the  propriety  of  the  meafure.  The  houfe  of 
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CHAP.  VII. 

The  same  subject  continued. 

13  U  T  this  force  of  the  prerogative  of  the 
commons,  and  the  facility  with  which  it  may 
be  exerted,  however  neceflary  they  may  have 
been  for  the  firit  eftablifliment  of  the  conftitu- 
tion,  might  prove  too  confiderable  at  prefent, 
when  it  is  requifite  only  to  fupport  it.  There 
might  be  the  danger,  that,  if  the  parliament 
fhou’ld  ever  exert  their  privilege  to  its  full  ex¬ 
tent,  the  prince,  reduced  to  defpair,  might 
refort  to  fatal  extremities;  or  that  the  confti- 
tution,  which  fubfilfs  only  by  virtue  of  its  equi¬ 
librium,  might  in  the  end  be  fubverted. 

Indeed,  this  is  a  cafe  which  the  prudence  of 
parliament  has  forefeen.  They  have,  in  this 
refpecl,  impofed  laws  upon  themfelves ;  and, 
without  touching  the  prerogative  itfelf,  they. 

lords  have  even  found  it  neceflary  (which  confirms  what 
is  faid  here)  to  form,  as  it  were,  a  confederacy  among 
themfelves,  for  the  fecurity  of  their  legiflative  authority, 
againlt  the  unbounded  life  which  the  commons  might 
make  of  their  power  of  taxation ;  and  it  has  been  made  a 
(landing  order  of  their  houfe,  to  rejeA  any  bill  whatfoeve'r 
to  which  a  money-bill  has  been  lacked. 
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have  moderated  the  exercife  of  it.  A  cuftorri 
has  for  a  long  time  prevailed,  at  the  beginning 
of  every  reign,  and  in  the  kind  of  overflowing 
of  affe£tion  which  takes  place  between  a  king 
and  his  firft  parliament,  to  grant  the  king  a 
revenue  for  his  life  ;  a  provifion  which,  with 
refpeft  to  the  great  exertions  of  his  power, 
does  not  abridge  the  influence  of  the  commons, 
but  yet  puts  him  in  a  condition  to  fupport  the 
dignity  of  the  crown,  and  affords  him,  who  is 
the  firft  magiftrate  in  the  nation,  that  inde¬ 
pendence  which  the  law’s  infure  alfo  to  thofe 
magiftrates  who  are  particularly  intrufted  with 
the  adminiftration  ofjuftice*. 

This  condutf  of  the  parliament  provides  an 
admirable  remedy  for  the  accidental  diforders 
of  the  ftate.  For  though,  by  the  wufe  diftri- 

*  The  twelve  judges. — Their  commiffions,  which  in 
former  times  were  often  given  them  durante  bene  placito, 
now  muft  always  “  be  made  quumdiu  se  bene  gesserinf,  and 
“  their  falaries  afeertained ;  but  upon  211  addrefs  of  both 
‘‘  houfes  it  may  be  lawful  to  remove  them.” — Stat.  13 
Will.  III.  c.  2.  In  the  firft  year  of  the  reign  of  his  pre- 
fent  majefty,  it  has  been  moreover  enadfed,  that  the  com¬ 
miffions  of  the  judges  ftiall  continue  in  force,  notwith- 
ftanding  the  demife  of  the  king :  which  has  prevented  their 
being  dependent,  with  regard  to  their  continuation  in  office, 
on  the  heir  apparent. 
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bution  of  the  powers  of  government,  great 
ufurpations  are  become  in  a  manner  imprac¬ 
ticable,  neverthelefs  it  is  impoflible  but  'that, 
in  confequence  of  the  continual,  though  blent 
efforts  of  the  executive  power  to  extend  itfelf, 
abufes  will  at  length  Aide  in.  But  here  the 
powers,  wifely  kept  in  referve  by  the  parlia¬ 
ment,  afford  the  means  of  remedying  them. 
At  the  end  of  each  reign,  the  civil  lift,  and 
Confequently  that  kind  of  independence  which 
it  procured,  are  at  an  end.  The  fucceffor  finds 
a  throne,  a  fceptre,  and  a  crown;  but  he  finds 
neither  power,  nor  even  dignity ;  and  before 
a  real  poffeffion  of  all  thefe  things  is  given  him, 
the  parliament  have  it  in  their  power  to  take 
a  thorough  review  of  the  ftate,  as  well  as  cor¬ 
rect  the  feveral  abufes  that  may  have  crept  in 
during  the  preceding  reign:  and  thus  the 
corfftitution  may  be  brought  back  to  its  firff 
principles. 

England,  therefore,  by  this  means,  enjoys  one 
verv  great  advantage, — one  that  all  free  bates 
have  fought  to  procure  for  themfelves  ;  I  mean 
that  of  a  periodical  reformation.  But  the  ex¬ 
pedients  which  legiflators  have  contrived  for 
this  purpofe  in  o’ther  countries,  have  always, 
when  attempted  to  be  carried  into  practice, 
been  found  to  be  .productive  of  very  difadvan- 
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tageous  confequences.  Thofe  laws  which  were 
made  in  Rome,  to  reftore  that  equality  which 
is  the  offence  of  a  democratical  government, 
were  always  found  impracticable:  the  attempt 
alone  endangered  the  overthrow  of  the  repub¬ 
lic;  and  the  expedient  which  the  Florentines 
called  ripigliar  il  stato  proved  nowdfe  happier 
in  its  confequences.  This  was  becaufe  all  thofe 
different  remedies  were  deftroyed  beforehand, 
by  the  very  evils  they  were  meant  to  cure;  and 
the  greater  the  abufes  were,  the  more  impoffi- 
ble  it  was  to  corredl  them. 

But  the  means  of  reformation  which  the  par¬ 
liament  of  England  has  taken  care  to  referve 
to  itfelf,  is  the  more  effeftual,  as  it  goes  lefs 
dire£tly  to  its  end.  It  does  not  oppofe  the 
nfurpations  of  prerogative,  as  it  were,  in  front, 
— it  does  not  encounter  it  in  the  middle  of  its 
career,  and  in  the  fulleft  flight  of  its  exertion: 
but  it  goes  in  fearch  of  it  to  its  fource,  and  to 
the  principle  of  its  adlion.  It  does  not  endea¬ 
vour  forcibly  to  overthrow  it;  it  only  enervates 
its  fprings. 

What  increafes  ftill  more  the  mildnefs  of  the 
operation,  is,  that  it  is  only  to  be  applied  to  the 
nfurpations  themfelves,  and  paffes  by  what 
would  be  far  more  formidable  to  encounter, 
the  obftinacy  and  pride  of  the  ufurpers. 

Every 
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Every  thing  is  tranfa£ted  with  a  new  fove- 
reign,  who,  till  then,  has  had  no  fhare  in  public 
affairs,  and  has  taken  no  ftep  which  he  may 
conceive  himfelf  bound  in  honour  to  fupport. 
In  fine,  they  do  not  wreft  from  him  what  the 
good  of  the  ftate  requires  he  fhould  give  up  : 
he  himfelf  makes  the  facrifice. 

The  truth  of  all  thefe  obfervations  is  remark¬ 
ably  confirmed  by  the  events  that  followed  the 
reign  of  the  two  laft  Henrys.  Every  barrier 
that  protected  the  people  againft  the  excurfions 
of  power  had  been  broke  through.  The  par¬ 
liament,  in  their  terror,  had  even  enafted  that 
proclamations,  that  is  the  will  of  the  king,  fhould 
have  the  force  of  laws*:  the  conftitution  feem- 
ed  really  undone.  Yet,  on  the  firft  opportunity 
afforded  by  a  new  reign,  liberty  began  again  to 
make  its  appearance f.  And  when  the  nation, 
at  length  recovered  from  its  long  fupinenefs, 
had,  at  theacceffion  of  Charles  the  Firft,  another 
opportunity  of  a  change  of  fovereign,  that  enor¬ 
mous  mafs  of  abufes,  which  had  been  accumu- 

*  Stat.  31  Hen.  VIII.  chap.  S. 

f  The  laws  concerning  treafon,  parted  under  Henry  the 
Eighth,  which  judge  Blackftone  calls  “  an  amazing  heap  of 
44  wild  and  new-fangled  treafons,”  were,  together  with  the 
ftatute  juft  mentioned,  repealed  in  the  beginning  of  the 
reign  of  Edward  VI, 
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lating,  or  gaining  llrength,  daring  five  fuccef- 
five  reigns,  was  removed,  and  the  ancient  laws 
were  reftored. 

To  which  add,  that  this  fecond  reformation, 
which  was  fo  extenfive  in  its  effects,  and  might 
be  called  a  new  creation  of  the  confiitution,  was 
accomplifhed  without  producing  the  lead  con- 
vulfion.  Charles  the  Firft,  in  the  fame  manner 
as  Edward  had  done  in  former  times*,  afiented 
to  every  regulation  that  was  palled;  and  what¬ 
ever  reluclance  he  might  at  fil'd  manifed,  yet  the 
a£t  called  the  Petition  of  Right  (as  well  as  the 
bill  which  afterwards  completed  the  work)  re¬ 
ceived  the  roval  fanclion  without  bloodfhed. 

j 

It  is  true,  great  misfortunes  followed  ;  but 
they  were  the  effeflsof  particular  circumftances. 
During  the  time  which  proceeded  the  reign  of 
the  Tudors,  the  nature  and  extent  of  regal  au¬ 
thority  havingneverbeen  accurately  defined,  the 
exorbitant  power  of  the  princes  of  that  houfe 
had  gradually  introduced  political  prejudices  of 
even  an  extravagant  kind:  thofe  prejudices, 
having  had  a  hundred  and  fifty  years  to  take 
root,  could  not  be  lhaken  off  but  by  a  kind  of 

*  Or,  which  is  equally  in  point,  the  duke  of  Somerfet 
his  uncle,  who  was  the  regent  of  the  kingdom,  under  the 
name  of  Protector. 

general 
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general  convulfion ;  the  agitation  continued 
after  the  a&ion,  and  was  carried  to  excefs  by 
the  religious  quarrels  that  arofe  at  that  timel 
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Aae  Restrictions. 


The  Commonsj  however,  have  not  entirely 
relied  on  the  advantages  of  the  great  prero¬ 
gative  with  which  the  conftitution  has  intruded 
them. 

Though  this  prerogative  is,  in  a  manner,  out 
of  danger  of  an  immediate  attack,  they  have  ne- 
verthelefs  fhown  at  all  times  the  greateft  jealoufy 
on  its  account.  They  never  fuffer,as  we  have  ob¬ 
served  before,  a  money-bill  to  begin  any-where 
but  with  themfelves;  and  any  alteration  that  may 
be  made  in  it,  in  the  other  houfe,  is  fure  to  be 
rejefted.  If  the  commons  had  not  moft  ftriflly 
referved  to  themfelves  the  exercife  of  a  prero¬ 
gative,  on  which  their  very  exiftence  depends, 
the  whole  might  at  length  have  Hidden  into  that 
other  body,  which  they  might  have  Suffered  to 
fhare  in  it  equally  with  them.  If  any  other  per- 
fons,  befides  the  reprefentatives  of  the  people, 
had  a  right  to  make  an  offer  of  the  produce  of 
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the  labour  of  the  people,  the  executive  power 
would  foon  have  forgot  that  it  only  exifts  for 
the  advantage  of  the  public  *. 

Befides, 

*  As  the  crown  had  the  undifputed  prerogative  of  aflent- 
ing  to,  and  diflenting  from,  what  bills  it  thinks  proper,  as 
well  as  of  convening,  proroguing,  and  diiTolving  the  par¬ 
liament,  whenever  it  pleafes,  the  latter  have  no  aflurance  of 
having  a  regard  paid  to  their  bills,  or  even  of  being  allow¬ 
ed  to  a  (Terrible,  but  what  may  refult  from  the  need  the  crown 
ftands  in  of  their  afiiftance  :  the  danger,  in  that  refpett,  is 
even  greater  for  the  commons  than  for  the  lords,  who  en¬ 
joy  a  dignity  which  is  hereditary,  as  well  as  inherent  to  their 
perfons,  and  form  a  permanent  body  in  the  (late;  whereas 
the  commons  completely  vanifh,  whenever  a  di Ablution 
takes  place:  there  is,  therefore,  no  exaggeration  in  what 
has  been  faid  above,  that  their  very  icing  depends  on  their 
power  of  granting  fubftdies  to  the  crown. 

Moved  by  thefe  confiderations,  and,  no  doubt,  by  afenfe 
of  their  duty  towards  their  conflituents,  to  whom  this  right 
of  taxation  originally  belongs,  the  houfe  of  commons  have 
at  all  times  been  very  careful  left  precedents  fhould  be  efta- 
bliflied,  v^hich  might,  in  the  moft  diftant  manner,  tend  to 
weaken  that  right.  Hence  the  warmth,  I  might  fay  the  re* 
fentment,  with  which  they  have  always  reje&ed  even  the 
amendments  propofed  By  the  lords  in  their  money-bills. 
The  lords,  however,  have  not  given  up  their  pretenfion  to 
make  fuch  amendments  ;  and  it  is  only  by  the  vigilance  and 
conftant  predetermination  of  the  commons  to  reject  all  al¬ 
teration  whatever  made  in  their  money-bills,  without  even 
examining  them,  that  this  pretenfion  of  the  lords  is  reduced 
to  be  an  ufelefs,  and  only  dormant,  claim.  The  firfr  inflance 
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Befides,  though  this  prerogative  lias  of  itfelf, 
we  may  fay,  an  irrefiftible  efficiency,  the  parlia¬ 
ment  has  neglected  nothing  that  may  increafe  it, 
or  at  leaft  the  facility  of  its  exercife;  and  though 
they  have  allowed  the  general  prerogatives  of 
the  fovereign  to  remain  undifputed,  they  have 
in  feveral  cafes  endeavoured  to  retrain  the  ufe 
he  might  make  of  them,  by  entering  with  him 
into  divers  exprefs  and  folemn  conventions  for 
that  purpofe  *. 

Thus,  the  king  is  indifputably  inverted  with 
the  exclurtve  right  of  aflembling  parliaments: 
yet  he  muft  aflemble  one,  at  leaft  once  in  three 
years ;  and  this  obligation  on  the  king,  which 
was,  we  find,  infifted  upon  by  the  people  in  very 
early  times,  has  been  fince  confirmed  by  an  aft 
parted  in  the  fixteenth  year  of  the  reign  of 
Charles  the  Second. 

Moreover,  as  the  moft  fatal  confequences 
might  enfue,  if  laws  which  might  moft  materially 

of  a  mifunderftanding  between  the  two  houfes,  on  that  ac¬ 
count,  was  in  the  year  1671;  and  the  reader  may  fee  at 
tength,  in  Vol.  I.  of  the  Debates  of  the  House  oj  Commons, 
the  reafons  that  were  at  that  time  alleged  on  bothfides. 

*  Laws  made  to  bind  fuch  powers  in  a  ftate  as  have  no 
fuperior  power  by  winch  they  may  be  legally  compelled  to 
the  execution  of  them  (for  inftance,  the  crown,  as  circum- 
ftanced  in  Entdand),  are  nothin"  more  than  general  conven- 
lions,  or  treaties,  made  with  the  body  of  the  people. 
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affeft  public  liberty,  could  be  enadtcd  in  parlia¬ 
ments  abruptly  and  imperfectly  fummoned,  it 
has  been  eftablilhed  that  the  writs  for  aflem- 
bling  a  parliament  muft  be  iflued  forty  days  at 
ieaft  before  the  firft  meeting  of  it.  Upon  the 
fame  principle  it  has  alfo  been  enacted,  that  the 
king  cannot  abridge  the  term  he  has  once  fixed 
for  a  prorogation,  except  in  the  two  following 
cafes,  viz.  of  a  rebellion,  or  of  imminent  danger 
of  a  foreign  invafion ;  in  both  which  cafes  a 
fourteen-days  notice  muft  be  given  *. 

Again,  the  king  is  the  head  of  the  church; 
but  he  can  neither  alter  the  eftablifhed  religion, 
or  carl  individuals  to  an  account  for  their  reli¬ 
gious  opinions  f.  He  cannot  even  profefs  the 
religion  which  the  legiflature  has  particularly 
forbidden ;  and  the  prince  who  fliould  profefs  it 
is  declared  incapable  of  inheriting,  possessing ,  or 
enjoying  the  crozvn  of  these  kingdoms  J. 

The  king  is  the  firft  magiftrate;  but  he  can 
make  no  change  in  the  maxims  and  forms  con- 
fecrated  by  law  or  cuftom  :  he  cannot  even  in- 

*  Stat.  30  Geo.  II.  c.  25. 

f  The  convocation,  or  afl^mbly  of  the  clergy,  of  which 
the  king  is  the  head,  can  only  regulate  fuch  affairs  as  are 
merely  ecclefiaftical;  they  cannot  touch  the  laws,  cufloms, 
and  flatutes,  of  the  kingdom. — Stat.  25  Hen.  VIII.  c.  19. 

t  1  Will,  and  M.  flat.  2.  c.  2. 
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fluence,  in  any  cafe  whatever,  the  decifion  of 
caufes  between  fubjedt  and  fubjetl ;  and  James 
the  Firft,  affifting  at  the  trial  of  a  caufe,  was 
reminded  by  the  judge,  that  he  could  deliver  no 
opinion*.  Laftly,  though  crimes  are  profecut- 
ed  in  his  name,  he  cannot  refufe  to  lend  it  to 
any  particular  perfons  who  have  complaints  to 
prefer. 

The  king  has  the  privilege  of  coining  money; 
but  he  cannot  alter  the  ffandard. 

The  king  has  the  power  of  pardoning  offend¬ 
ers;  but  he  cannot  exempt  them  from  making 
a  compenfation  to  the  parties  injured.  It  is  even 
eftabliihed  by  law,  that,  in  a  cafe  of  murder, 
the  widoyv,  or  next  heir,  fhall  have  a  right  to 
profecute  the  murderer;  and  the  king’s  pardon, 
whether  it  preceded  the  fentence  palled  in  con- 
fequence  of  fuch  profecution,  or  whether  it  be 
granted  after  it,  cannot  have  any  effect  j\ 

The 

*  Thefe  principles  have  f:nce  been  made  an  exprefs  arti¬ 
cle  of  an  a£t  of  parliament  ;  the  fame  which  abolifhed  the 
ftar-chamber.  “  Be  it  likewife  declared  and  enafted,  by 
“  the  authority  of  this  prefent  parliament,  that  neither  his 
“  majefly,  nor  his  privy-council,  have,  or  ought  to  have, 
“  any  jurifdi&ion,  power,  or  authority,  to  examine  or 
“  draw  into  queftion,  determine,  or  difpofe  of  the  lands, 
“  tenements,  goods,  or  chattels,  of  any  of  the  fubje&s  of 
“  this  kingdom.”  Stat.  A.  16'.  Ch.  1.  cap.  10.  §  10. 

f  The  method  of  profecution  mentioned  here,  is  called 
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The  king  has  the  military  power;  but  ftill, 
with  refpeef  to  this,  he  is  not  abfolute.  It  is 
true,  in  regard  to  the  Tea-forces,  as  there  is  in 
them  this  very  great  advantage,  that  they  can¬ 
not  be  turned  againft  the  liberty  of  the  nation, 
at  the  fame  time  that  they  are  the  fureft  bulwark 
of  the  ifland,  the  king  may  keep  them  as  he 
thinks  proper;  and  in  this  refpect  he  lies  only 
under  the  general  reftraint  of  applying  to  par¬ 
liament  for  obtaining  the  means  of  doing  it. 
But  in  regard  to  land-forces,  as  they  may  be¬ 
come  an  immediate  weapon  in  the  hands  of 
power,  for  throwing  down  all  the  barriers  of 
public  liberty,  the  king  cannot  raife  them  with¬ 
out  the  confent  of  parliament.  The  guards  of 
Charles  the  Second  were  declared  anti-conftitu- 
tional*;  and  James’s  army  was  one  of  the 
caufes  of  his  being  dethroned  j\ 

In  thefe  times,  however,  when  it  is  become 
a  cuftom  with  princes  to  keep  thofe  numerous 
armies,  which  ferve  as  a  pretext  and  means  of 

an  appeal ;  it  mil  ft  be  fued  within  a  year  and  a  day  after  the 
completion  of  the  crime. 

*  He  had  carried  them  to  the  number  of  four  thoufand 
men. 

f  A  new  fanftion  has  been  given  to  the  above  reftri£tion 
in  the  fixth  article  of  the  Bill  of  Rights:  “  A  {landing 
armV,  without  the  confent  of  parliament,  is  againft  law.” 
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opprefling  the  people,  a  ftate  that  would  main¬ 
tain  its  independence  is  obliged,  in  a  great 
meafure,  to  do  the  fame.  The  parliament  has 
therefore  thought  proper  to  eftablifh  a  ftanding 
body  of  troops,  which  amounts  to  about  thirty 
thoufand  men,  of  which  the  king  has  the  com¬ 
mand. 

But  this  army  is  only  eftablifned  for  one 
year;  at  the  end  of  that  term,  it  is  (unlefs  re- 
eftablifhed)  to  be  ipso  facto  difbanded  ;  and  as 
the  queftion,  which  then  lies  before  parliament, 
is  not,  whether  the  army  shall  be  dissolved,  but 
whether  it  lhall  be  established  anexv,  as  if  it  had 
never  exifted,  any  one  of  the  three  branches  of 
the  legiflature  may,  by  its  diffent,  hinder  its 
continuance. 

Befides,  the  funds  for  the  payment  of  this 
body  of  troops  are  to  be  raifed  by  taxes  that 
never  are  eftablifhed  for  more  than  one  year*; 
and  it  becomes  likewife  neceffary,  at  the  end  of 
this  term  again,  to  eftablifh  themf.  In  a  word, 
this  inftrument  of  defence,  which  the  circum- 

*  The  land-tax,  and  malt-lax. 

t  It  is  alfo  neceffary  that  the  parliament,  when  they  re¬ 
new  the  aft  called  the  Mutiny  4ct,  fhould  authorife  the  dif¬ 
ferent  courts-martial  to  punifh  military  offences  and  defer- 
tion.  It  can  therefore  refufe  the  king  even  the  neceffary 
power  of  military  difcipline. 
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fiances  of  modern  times  have  caufed  to  be  judg¬ 
ed  neceflary,  being  capable,  on  the  other  hand, 
of  being  applied  to  the  moft  dangerous  purpofes, 
has  been  joined  to  the  ftate  by  only  a  flender 
thread,  the  knot  of  which  may  be  flipped,  on 
the  firft  appearance  of  danger*. 

But 


*  To  thefe  laws,  or  rather  conventions,  between  king 
and  people,  I  (hall  add  here  the  oath  which  the  king  takes 
at  his  coronation  ;  a  compact  which,  if  it  cannot  have  the 
fame  precifion  as  the  laws  we  have  related  above,  yet,  in  a 
manner,  comprehends  them  all,  and  has  the  farther  advan¬ 
tage  of  being  declared  with  m  refolemnitv. 

"  The  archbishop  or  bishop  shall  say,  Will  you  folemnly 
**  promife  and  (wear  to  govern  the  people  of  this  kingdom 
V  of  England,  and  the  dominions  thereto  belonging,  accord- 
“  ing  to  the  ftatutes  of  parliament  agreed  on,  and  the  laws 
<c  and  cufioms  of  the  fame? — The  king  or  queen  shall  say,  I 
“  folemnly  promife  fo  to  do. 

“  Archbishop  or  bishop.  Will  you,  to  your  power,  caufe 
“  law  and  jufiice,  in  mercy,  to  be  executed  in  all  your 
“  judgments  ? — King  or  queen.  I  will. 

“  Archbishop  or  bishop.  Will  you,  to  theutmoft  of  your 
il  power,  maintain  the  laws  of  God,  the  true  profedion  of 
“  the  golpei,  and  the  proteftant  reformed  religion  efrablifli- 
“  ed  by  the  law  ?  And  will  you  prefer ve  unto  the  bifnops 
*c  and  clergy  of  this  realm,  and  to  the  churches  committed 
*i  to  their  charge,  all  fuch  rights  and  pr  vileges  as  by  law  do 
“  or  fliall  appertain  unto  tnem,or  any  of  tnem? — King  or 
“  queen.  All  this  I  promife  to  do. 

“  After  this,  the  king  or  queen,  laying  his  or  her  hand,  upon 
“  the  heij  a  rds,  shall  say ,  The  things  which  I  have  here 
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But  thefe  laws,  which  limit  the  king’s  autho¬ 
rity,  would  not,  of  themfelves,  have  been  fuf- 
hcient.  As  they  are,  after  all,  only  intellefftual 
barriers,  which  it  ispoliible  that  the  king  might 
not  at  all  times  refpeft,  as  the  check  which  the 
commons  have  on  his  proceedings,  by  a  refufal 
of  fubfidies,  affefds  too  much  the  whole  ftate 
to  be  exerted  on  every  particular  abufe  of  his 
power  ;  and  laftly,  as  even  this  means  might  in 
fome  degree  be  eluded,  either  by  breaking  the 
promifes  which  have  procured  fubfidies,  or 
by  applying  them  to  ufes  different  from  thofe 
for  which  they  were  appointed,  the  conftitu- 
tion  has  befides  fupplied  the  commons  with  a 
means  of  immediate  oppofition  to  the  mifcon- 
duct  of  government,  by  giving  them  a  right  to 
impeach  the  minifters. 

It  is  true,  the  king himfelf  cannot  be  arraign¬ 
ed  before  judges  ;  becaufe  if  there  were  any 
that  could  pafs  fentence  upon  him,  it  would 
be  they,  and  not  he,  who  muff  finally  poffefs 
the  executive  power  ;  but,  on  the  other  hand, 
the  king  cannot  a£t  without  minifters  ;  it  is 
therefore  thofe  minifters, — that  is,  thofe  indif- 
penfable  inftruments, — whom  they  attack. 

“  before  promifed  I  will  perform  and  keep  :  So  help  me 

God!  And  then  shall  kiss  the  book.'* 
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If,  for  example,  the  public  money  has  been 
employed  in  a  manner  contrary  to  the  declared 
intention  of  thofe  who  granted  it,  an  impeach¬ 
ment  may  be  brought  againtl  thofe  who  had 
the  management  of  it.  If  any  abufe  of  power 
is  committed,  or  in  general  any  thing  done 
contrary  to  the  public  weal,  they  profecute 
thofe  who  have  been  either  the  inftruments  or 
the  advifers  of  the  meafure  *. 

But  who  {hall  be  the  judges  to  decide  in  fuch 
a  caufe  ?  What  tribunal  will  Hatter  itfelf  that  it 
can  give  an  impartial  decifion,  when  it  {hall 
fee,  appearing  at  its  bar,  the  government  itfelf 
as  the  accufed,  and  the  reprefentalives  cf  the 
people  as  the  accufers? 

It  is  before  the  houfe  of  peers  that  the  law 
has  directed  the  commons  to  carry  their  accu* 
fation  ;  that  is,  before  judges,  whofe  dignity,  on 
the  one  hand,  renders  them  independent,  and 
who,  on  the  other,  have  a  great  honour  to 
fupport  in  that  awful  function,  where  they 
have  all  the  nation  for  fpeQators  of  their  con- 
du£t. 

*  It  was  upon  thefe  principles  that  the  commons,  in  the 
beginning -of  this  century,  impeached  the  Earl  of  Oxford, 
who  had  advifed  the  treaty  of  partition,  and  the  Lord 
Chancellor  Somers,  who  had  affixed  the  great  feal  to  it. 
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When  the  impeachment  is  brought  to  the 
lords,  they  commonly  order  the  perfon  ac- 
cufed  to  be  imprifoned.  On  the  day  appoint¬ 
ed,  the  deputies  of  the  houfeof  commons,  with 
the  perfon  impeached, make  theirappearance  : 
the  impeachment  is  read  in  his  prefence;  coun- 
fel  are  allowed  him,  as  well  as  time  to  prepare 
for  his  defence  ;  and  at  the  expiration  of  this 
term,  the  trial  goes  on  from  day  to  day,  with 
open  doors,  and  every  thing  is  communicated 
in  print  to  the  public.. 

But  whatever  advantage  the  law  grants  to , 

O  O  9 

the  perfon  impeached  for  his  juftification,  it  is 
from  the  intfinnc  merits  of  his  condu£t  that  he 
mull  draw  his  arguments  and  proofs.  It  would 
be  of  no  fervice  to  him,  in  order  to  juftify  a  crh 
minal  condufl,  to  allege  the  commands  of  the 
fovereign  ;  or,  pleading  guilty  with  refpe£t  to 
the  meafures  imputed  to  him,  to  produce  the 
royal  pardon  L  It  is  again!!  the  adminiftra* 

tiott 


*  This  point  in  ancient  times  was  far  from  being  clearly 
fettled.  In  the  year  1G7S,  the  commons  having  impeach¬ 
ed  the  Earl  of  Danby,  he  pleaded  the  king’s  pardon  in 
bar  to  that  impeachment :  great  altercations  enfued  on  that 
fubjeft,  which  were  terminated  by  the  didolution  of  that 
parliament.  Jt  has  been  fince  enacted,  (Stat.  12  and  1 3 
W.  III.  c.  2.)  “  that  no  pardon  under  the  great  fea!  can 

“  be 


94 


THE  CONSTITUTION 


tion  itfelf  that  the  impeachment  is  carried  on  ; 
it  Iliouid  therefore  by  no  means  interfere  :  the 
king  can  neither  Hop  nor  fufpend  its  courfe,  but 
is  forced  to  behold,  as  an  inaftive  fpeclator,  the 
difcovery  of  the  fhare  which  he  may  himfelf 
have  had  in  the  illegal  proceedings  of  his  fer- 
vants,  and  to  hear  his  own  fentence  in  the  con¬ 
demnation  of  his  minifters. 

An  admirable  expedient  !  which,  by  remov¬ 
ing  and  punifliing  corrupt  minifters,  affords  an 
immediate  remedy  for  the  evils  of  the  ftate, 
and  ftrongly  marks  out  the  bounds  within 
which  power  ought  to  be  confined :  which 
takes  away  the  fcandal  of  guilt  and  authority 
united,  and  calms  the  people  by  a  great  and  aw¬ 
ful  a£t  ofjuftice  :  an  expedient,  in  this  refpect 
efpecially,  fo  highly  ufeful,  that  it  is  to  the  want 
of  the  like  that  Machiavel  attributes  the  ruin 
of  his  republic. 

“  be  pleaded  in  bar  to  an  impeachment  by  the  houfe  of 
“  commons.” 

I  once  aiked  agentleman,  very  learned  in  the  laws  of  this 
country,  if  the  king  could  remit  the  punifhment  of  a  man 
condemned  in  confequence  of  an  impeachment  of  the 
houfcof  commons  :  he  anfwered  me,  The  tories  willte!) you 
the  king  can,  and  the  whigs  he  cannot.  But  it  is  not  per¬ 
haps  very  material  that  the  queftion  fliould  be  decided  :  the 
great  public  ends  are  attained  when  a  corrupt  minifter  is 
removed  with  difgrace,  and  the  whole  fyftem  of  his  pro¬ 
ceedings  unveiled  to  the  public  eye. 

But 
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But  all  thefe  general  precautions  to  fecure  the 
rights  of  the  parliament,  that  is,  thofe  of  the 
nation  itfelf,  againft  the  efforts  of  the  executive 
power,  would  be  vain,  if  the  members  them- 
felves  remained  perfonally  expoled  to  them. 
Being  unable  openly  to  attack,  with  any  fafety 
to  itfelf,  the  two  legidative  bodies,  and,  by  a 
forcible  exertion  of  its  prerogatives,  to  make,  as. 
it  were,  a  general  affault,  the  executive  power 
might,  by  fubdividing  the  fame  prerogatives, 
gain  an  entrance,  and,  fometimes  by  intereft, 
and  at  others  by  fear,  guide  the  general  will,  by 
influencing  that  of  individuals. 

But  the  laws  which  fo  effectually  provide 
for  the  fafety  of  the  people,  provide  no  lefs 
for  that  of  the  members,  whether  of  the 
houfe  of  peers,  or  that  of  the  commons. 
There  are  not  known  in  England  either  thofe 
commissaries  who  are  always  ready  to  find  thofe 
guilty  whom  the  wantonnefs  of  ambition  points 
out,  nor  thofe  fecrct  imprifonments  which  are, 
in  other  countries,  the  ufual  expedients  of  go¬ 
vernment.  As  the  forms  and  maxims  of  the 
courts  of  juftice  are  ftrictly  prefcribcd,  and 
every  individual  has  an  invariable  right  to  be 
judged  according  to  law,  he  may  obey  with¬ 
out  fear  the  dictates  of  public  virtue.  Laftly, 
what  crowns  all  thefe  precautions,  is  its  being  a 
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Fundamental  maxim,  “  That  the  freedom  of 
“  fpeech,  and  debates  and  proceedings  in  par- 
“  liament,  ought  not  to  be  impeached  or  quef- 
“  tioned  in  any  court  or  place  out  of  parlia- 
“  ment*.” 

The  legiflators,  on  the  other  hand,  have  not 
forgot,  that  intereft,  as  well  as  fear,  may  im- 
pofe  filenee  on  duty.  To  prevent  its  effefts, 
it  has  been  enafted,  that  all  perfons  con¬ 
cerned  in  the  management  of  any  taxes  creaU 
ed  fince  1692,  commiffioners  of  prize,  navy, 
viflualling-office,  &c.  comptrollers  of  the  army 
accounts,  agents  for  regiments,  the  clerks  in 
the  different  offices  of  the  revenue,  any  perfons 
that  hold  any  new  office  under  the  crown> 
created  fince  1705,  or  having  a  penfon  under 
the  crown,  during  pleafure,  or  for  any  term  of 
years,  are  incapable  of  being  elected  members. 
Befides,  if  any  member  accepts  an  office  under 
the  crown,  except  it  be  an  officer  in  the  army  or 
navy  accepting  a  new  commiffion,  his  feat  be¬ 
comes  void;  though  fuch  member  is  capable  cf 
being  re-eletfted. 

Such  are  the  precautions  hitherto  taken  by  the 
legiflators,  for  preventing  the  undue  influence 
of  the  great  prerogative  of  difpofing  of  rewards 


*  Bill  of  Rights.  Art.  9. 
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and  places  :  precautions  which  have  been  fuc- 
ceffively  taken,  according  as  circumfianceshave 
fliown  them  to  be  neceffary ;  and  which, we  may 
thence  fuppofe,  are  owing  to  caufes  powerful 
enough  to  produce  the  eftablifliment  of  new 
ones,  whenever  circumftances  lhall  point  out 
the  necellity  of  them*. 

*  Nothing  can  be  a  better  proof  of  the  efficacy  of  the 
caafes  that  produce  the  liberty  of  the  Englifh,  and  which 
will  be  explained  hereafter,  than  thofe  victories  which  the 
parliament  from  time  to  time  gains  over  itfelf,  and  in 
which  the  members,  forgetting  all  views  of  private  ambi¬ 
tion,  only  think  of  their  filtered  as  fubjefts. 

Since  this  was  iirft  written,  an  excellent  regulation  has 
been  made  for  the  decilion  of  controverted  elections.  For- 
merly  the  houfe  decided  them  in  a  very  fummary  manner, 
and  the  witneffes  were  not  examined  upon  oath.  Bift,  by  an 
aft  palTed  a  few  years  ago,  the  decifion  is  now  to  be  left  to 
a  jury,  or  committee,  of  fifteen  members,  formed  in  the 
following  manner.  Out  of  the  members  prefeut,  who  muft 
not  be  lefs  than  one  hundred,  forty-nine  are  drawn  by  lots  : 
out  of  thefe,  each  candidate  (trikes  off  one  alternately,  till 
there  remain  only  thirteen, who,  with  two  others,  named  out 
of  the  whole  houfe,  one  bv  each  candidate,  are  to  form  the 
committee  :  in  order  to  fecure  the  necefiary  number  of  a 
hundred  members,  all  other  bufinefs  in  the  houfe  is  to  be 
fufpended,  till  the  above  operations  are  completed. 
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CHAP.  IX. 

Of  private  Liberty ,  or  the  Liberty  of  Indivi* 

duals . 

W  E  have  hitherto  only  treated  of  general 
liberty,  that  is,  of  the  rights  of  the  nation  as 
a  nation,  and  of  its  ibare  in  the  government. 
It  now  remains  that  we  fhould  treat  particu¬ 
larly  of  a  thing  without  which  this  general 
liberty,  being  abfolutely  fruftrated  in  its  obje£f, 
would  be  only  a  matter  of  ofrentation,  and 
even  could  not  long  fubllft, — I  mean  the  liberty 
of  individuals. 

Private  liberty,  according  to  the  divifion  of 
the  Englifh  lawyers,  confilts,  firft,  of  the  right 
of  property ,  that  is,  of  the  right  of  enjoying  ex- 
clufively  the  gifts  of  fortune,  and  all  the  va¬ 
rious  fruits  of  one’s  induftry.  Secondly,  of  the 
right  of  personal  security.  Thirdly,  of  the  loco¬ 
motive  faculty,  taking  the  word  liberty  in  its 
more  confined  fenfe. 

Each  of  thefe  rights,  fay  again  the  Englifli 
lawyers,  is  inherent  in  the  perfon  of  every  Eng- 
lifhman  ;  they  are  to  him  as  an  inheritance,  and 
he.  cannot  be  deprived  of  them,  but  by  virtue  of 
a  fentence  paffed  according  to  the  laws  of  the 
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Ifend.  And,  indeed,  as  this  right  of  inheritance 
is  expreffed  in  Englifh  by  one  word  ( birth * 
right J,  the  fame  as  that  which  expreffes  the 
king’s  title  to  the  crown,  it  has,  in  times  of  op- 
preffion,  been  often  oppofed  to  him  as  a  right, 
doubtlefs  of  let's  extent,  but  of  a  function  equal 
to  that  or  his  own. 

One  of  the  principal  effects  of  the  right  of 
property  is,  that  the  king  can  take  from  his  fub- 
jedts  no  part  of  what  they  poffefs;  he  muft  wait 
till  they  therhfeives  grant  it  him:  and  this  right, 
which,  as  we  have  feen  before,  is,  by  its  confe- 
quences,  the  bulwark  that  protects  all  the' 
others,  has  moreover  the  immediate  effect  of 
preventing  one  of  the  chief  caufes  of  oppreffion. 

In  regard  to  the  attempts  to  which  the  right 
of  property  might  be  expofed  from  one  indi¬ 
vidual  to  another,  I  believe  I  fhall  have  faid 
every  thing,  when  I  have  obferved,  that  there 
is  no  man  in  England  who  can  oppofe  the  ir- 
refiftible  power  of  the  laws, — that,  as  the  judges 
cannot  be  deprived  of  theiremployments  but  on 
an  accufation  by  parliament1,  the  effedt  of  intereft 
with  the  fovereign,  or  with  thofe  who  approach 
bisperfon,  can  fcarcely  influence  their  decifions, 
—that,  as  the  judges  themfelves  have  no  power 
to  pafs  fentence  till  the  matter  of  fadt  has  been 
fettled  by  men  nominated, we  may  almoft  fay,  at 
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the  common  choice  of  the  parties  '■  >  all  private, 
views,  and  confequently  all  refpe£l  of  perfons, 
are  banifhed  from  the  courts  of  juftice.  How¬ 
ever,  that  nothing  may  be  wanting  which  may 
help  to  throw  light  on  the  fubject  I  have  under¬ 
taken  to  treat,  I  (hall  relate,  in  general,  wh^t 
is  the  law  in  civil  matters,  that  has  taken  place 
in  England. 

W  hen  the  Pandecfs  were  found  at  Amalphi, 
the  clergy,  who  were  then  the  only  men  that 
were  able  to  underftand  them,  did  not  neglect 
that  opportunity  of  increafing  the  influence  they 
had  already  obtained,  and  caufed  them  to  be  re¬ 
ceived  in  the  greater  part  of  Europe.  England, 
which  was  deftined  to  have  a  conftitution  fo  dif¬ 
ferent  from  that  of  other  ltates,  was  to  be  farther 
diftinguithed  by  its  rejefting  the  Roman  laws. 

Under  William  the  Conqueror,,  and  his  im¬ 
mediate  fucceffors,  a  multitude  of  foreign  ec- 
ciefiaftics  flocked  to  the  court  of  England.  Their 
influence  over  the  mind  of  the  fovereign,  which, 
in  the  other  ftates  of  Europe,  as  they  were  then 
conftituted,  might  be  confidered  as  matter  of  no 
great  importance,  was  not  fo  in  a  country  where 
the  fovereign  being  all-powerful,  to  obtain  influ- 

*  Owing  to  the  extenfive  right  of  challenging  jurymen, 
which  isallowed  to  every  perfon  brought  to  his  trial,  though 
not  very  frequently  ufed. 
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ence  over  him  was  to  obtain  power  itfelf.  The 
Englith  nobility  faw  with  the  greateft  jealoufy, 
men  of  a  condition  fo  different  from  their  own, 
veiled  with  a  power,  to  the  attacks  of  which 
they  were  immediately  expofed,  and  thought 
that  they  would  carry  that  power  to  the  height, 
if  they  were  ever  to  adopt  a  fvftem  of  laws 
which  thofe  fame  men  fought  to  introduce,  and 
of  which  th{?y  would  neceffarily  become  both 
the  depofitaries  and  the  interpreters. 

It  happened,  therefore,  by  a  fomewhat  fingu- 
lar  conjunction  of  circumftances,  that,  to  the 
Roman  laws,  brought  over  to  England  by 
monks,  the  idea  of  ecclefiaftical  power  became 
affociated  in  the  fame  manner  as  the  idea  of 
regal  defpotifm  became  afterwards  annexed  to 
•the  religion  of  the  fame  monks,  when  favoured 
by  kings  who  endeavoured  to  eftablilh  an  arbi- 
trary  government.  The  nobility  at  all  times  re¬ 
jected  thefe  laws,  even  with  a  degree  of  ill-hu¬ 
mour*  ;  and  the  ufurper  Stephen,  whofe  in- 

*  The  nobility,  under  the  reign  of  Richard  II.  declared 
in  the  French  language  of  thofe  times,  “  l’urce  que  le 
“  roialme  d’Engleterre  n’etoit  devant  ces  heures,  ne  a  l’en- 
“  tent  du  roy  notre  feignior,  et  fcigniors  cl u  parlement, 
“  unques  ne  fera,  rule  ne  governe  par  la  loy  civil:”  viz. 
Inafmuch  as  the  kingdom  of  England  was  not  before  this 
time,  nor  according  to  the  intent  of  the  king  our  lord,  and 
lords  of  parliament,  ever  fliall  be,  ruled  or  governed  by  the 
civil  law. — hi  Rich.  Parlamcnto If  cstmu;rusiaii ,  hcb.  3.  sin. ‘2, 
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tereft  it  was  to  conciliate  their  affections,  went 
fo  far  as  to  prohibit  the  ftudy  of  them. 

As  the  general  difpofition  of  things  brought 
about,  as  hath  been  above  obferved,  a  fufficient 
degree  of  intercourfe  between  the  nobility  or 
gentry,  and  the  people,  the  averfion  to  the  Ro¬ 
man  laws  gradually  fpread  itfelf  far  and  wide  ; 
and  thofe  laws,  to  which  their  wifdom  in  many 
cafes, and  particularly  their  extenfivecefs,  ought 
naturally  to  have  procured  admittance  when  the 
Englifh  laws  themfelves  were  as  yet  but  in  their 
infancy,  experienced  the  moft  Heady  oppofition 
from  the  lawyers;  and  as  thofe  perfons,  who 
fought  to  introduce  them,  frequently  renewed 
their  attempts,  there  at  length  arofe  a  kind  of 
general  combination  amongft  the  laity,  to  con- 
line  them  to  univerfities  and  monafteries *. 

This 

*  It  might  perhaps  be  fliovvn,  if  it  belonged  to  the  fub- 
jedt,  that  the  liberty  of  thinking  in  religious  matters,  which 
has  at  all  times  remarkably  prei  ailed  in  England,  is  owing 
to  much  the  fame  caufes  as  its  political  liberty:  both  per¬ 
haps  are  owing  to  this,  that  the  fame  men,  whofe  intereft  it 
is  in  other  countries  that  the  people  Ihould  be  influenced  by 
prejudices  of  apolitical  or  religious  kind,  have  been  in  Eng. 
land  forced  to  inform  and  unite  with  them.  I  fcail  here 
take  occafion  to  obferve,  in  anfwer  to  the  reproach  made  to 
the  Englilh,  by  prefident  Henault,  in  his  much  elleemed 
Chronological  Hiflory  of  France,  that  the  frequent  changes 
of  religion  which  have  taken  place  in  England  do  not  argue 
any  fervile  difpofition  in  the  people  ;  they  only  prove  the 
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This  oppofition  was  carried  fo  far,  that  For- 
tefcue,  chief  juftice  of  the  King’s  Bench,  and 
afterwards  chancellor,  under  Henry  VI.  wrote 
a  book  entitled  De  Landibus  Legion  Anglic,  in 
which  he  propofesto  demonftratethe  fuperiority 
of  the  Englifh  laws  over  the  civil;  and,  that  no¬ 
thing  might  be  wanting  in  his  arguments  on  that 
fubject,  he  gives  them  the  advantages  of  fuperior 
antiquity,  and  traces  their  origin  to  a  period 
much  anterior  to  the  foundation  of  Rome. 

This  fpirit  has  been  preferved  even  to  much 
more  modern  times;  and  when  we  perufe  the 
many  paragraphs  which  judge  Hale  has  written 
in  his  Hiftory  of  the  Common  Law,  to  prove* 
that,  in  the  few  cafes  in  which  the  civil  law  is 
admitted  in  England,  it  can  have  no  power  by 
virtue  of  any  deference  due  to  the  orders  of  Juf- 
tinian  (a  truth  which  certainly  had  no  need  of 
proof),  we  plainly  fee  that  this  chief  juftice,  who 
was  alfo  a  very  great  lawyer,  had,  in  this  re- 
fpe&,  retained  fomewhat  of  the  heat  of  party. 

Even  at  prefent  the  Englifh  lawyers  attribute 
the  liberty  they  enjoy,  and  of  which  other  nations 

equilibrium  between  the  then  exifiing  feds:  there  was  none 
but  what  might  become  the  prevailing  one,  whenever  the 
fovereign  thought  proper  to  declare  tor  it;  and  it  was  not 
England,  as  people  may  think  at  firft  fight;  it  was  only  its 
government  which  changed  its  religion. 
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are  deprived,  to  their  having  rejected,  while 
thofe  nations  have  admitted,  the  Roman  law  ; 
which  is  miftaking  the  effed  for  the  caufe.  It 
is  not  becaufe  the  Englifh  have  rejected  the  Ro¬ 
man  Jaws  that  they  are  free ;  but  it  is  becaufe 
they  were  free,  or  at  leaft  becaufe  there  exifted 
among  them  caufes  which  were,  in  procefs  of 
time,  to  make  them  fo,  that  they  have  been  able 
fo  reject  the  Roman  laws.  But  even  though 
they  had  admitted  thofe  laws,  thefe  fame  cir- 
cumftances,that  have  enabled  them  to  rejed  the 
whole,  would  have  likewife  enabled  them  to  re- 
jed  thofe  parts  which  might  not  have  fuited 
them;-  and  they  would  have  fee-n,  that  it  is  very 
poffible  to  receive  the  decifions  of  the  civil  law 
on  the  fubjed  of  the  sertihit.es  urban ce  et  rustiuc , 
without  adopting  its  principles  with  refped  to 
the  power  of  the  emperors  *. 

Of  this  the.  republic  of  Holland,  where  the 
civil  law  i$  adopted,  would  afford  a  proof,  if 
there  were  not  the  ftill  more  ftrikins:  one  of 
the  emperor  of  Germany,  who,  though,  in  the 
opinion  of  his  people,  he  is  the  fucceffor  to  the 
very  throne  of  the  C\esars has  not,  by  a  great 

*  What  particularly  frightens  the Englifli  lawyers  isL.  i. 
Lib.  I.  Tit.  4.  Dig. — Q_uod  yrindpi  plecuerit  legis  habet  vi¬ 
gor  an. 

+  The  German  word  to  exprefs  the  emperor’s  dignity 
is  Ctzsar,  Kaifer. 
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deal,  fo  much  power  as  a  king  of  England  ;  and 
the  reading  of  the  feveral  treaties  which  deprive 
him  of  the  power  of  nominating  the  principal 
offices  of  the  empire  fufficiently  (hows  that  a 
fpirit  of  unlimited  fubmiffion  to  monarchical 
power  is  no  neceffary  confequence  of  the  ad- 
million  of  the  Roman  civil  law. 

The  laws  therefore  that  have  taken  place  in 
England  are  what  they  call  the  unwritten  law , 
alfo  termed  the  common  /arc,  and  the  statutelaw. 

The  unwritten  lazo  is  thus  called,  not  be- 
caufe  it  is  only  tranfmitted  by  tradition  from 
generation  to  generation,  but  becaufe  it  is  not 
founded  on  any  known  a£t  of  the  legiflature. 
It  receives  its  force  from  immemorial  cuftom, 
and,  for  the  moll  part,  derives  its  origin  from 
a£ts  of  parliament  enabled  in  the  times  which 
immediatelyfollowed  the  conqueft  (particularly 
thofe  anterior  to  the  time  of  Richard  the  Firft), 
the  originals  of  which  are  loft. 

The  principal  objedh  fettled  by  the  common 
law,  are  the  rules  of  defcent,  the  different  meth¬ 
ods  of  acquiring  property,  the  various  forms 
required  for  rendering  contrails  valid;  in  all 
which  points  it  differs,  more  or  lefs,  from  the 
civil  law.  Thus,  by  the  common  law,  lands 
defcend  to  the  eldeft  fon,  to  the  exclufion  of  ail 
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his  brothers  and  fitters  ;  whereas',  by  the  civil 
law,  they  are  equally  divided  between  all  the 
children :  by  the  common  law  property  is 
transferred  by  zcriling s  but  by  the  civil  law, 
tradition,  or  aftual  delivery,  is  moreover  re- 
quifite,  &c. 

The  fource  from  which  the  decifions  of  the 
common  law'  are  drawn  is  what  is  called  prcC~ 
teritorum  memoria  evenlprum ,  and  is  found  in 
the  cohesion  of  judgments  that  have  been  patted 
from  time  immemorial,  and  which, as  wrel!  as  the 
proceedings  relative  to  them,  are  carefully  pre- 
ferved  under  the  title  of  records.  In  order  that 
the  principles  eftabiilbed  by  fuch  a  feries  of 
judgments  may  be  known,  extracts  from  them 
are,  from  time  to  time,  publifhed  under  the 
name  of  reports  ;  and  thele  reports  reach,  by  a 
regular  feries,  fo  far  back  as  the  reign  of  Ed¬ 
ward  the  Second  inclufively. 

Befides  this  collection,  which  is  pretty  volu¬ 
minous,  there  are  alfo  fome  ancient  authors  of 
great  authority  among  lawyers  ;  fuch'as Glancil, 
who  wrote  under  the  reign  of  Henry  the  Second — 
Bracton,  who  wrote  under  Henry  the  Third — 
Fltta,  and  Lyttelton.  Among  more  modern  au¬ 
thors,  is  Sir  Edward  Coke,  lord  chief  juftice 
of  the  King’s  Bench  under  James  the  Firtt,  who 
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has  written  four  books  of  Inftitutes,  and  is  at 
prefent  the  oracle  of  the  common  law. 

The  common  law  moreover  comprehends 
fome particular  cuftoms,  which  are  fragments  of 
the  ancient  Saxon  laws,  efcapedfrom  thedifafter 
of  the  conqueft ;  fuch  as  that  called  Gavelkind, 
in  the  county  of  Kent,  by  which  lands  aredivid- 
ed  equally  between  the  fons ;  and  that  called 
Borough  English,  by  which,  in  fome  particular 
diftritfts,  lands  defcend  to  the  youngeft  fon. 

The  civil  law,  in  the  few  inftances  where  it 
is  admitted,  is  likewife comprehended  under  the 
unwritten  law,  becaufe  it  is  of  force  only  fo  far 
as  it  hasbeen  authorifed  by  immemorial  cuftom. 
Some  of  its  principles  are  followed  in  the  eccle- 
fiaftical  courts,  in  the  courts  of  admiralty,  and 
in  the  courts  of  the  two  univerfities ;  but  it  is 
there  nothing  more  than  lex  sub  lege  graviori  i 
and  thefe  different  courts  mull  conform  to  a£ls 
of  parliament,  and  to  the  fenfe  given  to  them  by 
the  courts  of  common  law;  being  moreover 
fubjefted  to  the  controul  of  thefe  latter. 

Laftly,  the  written  law  is  the  collection  of 
the  various  acts  of  parliament,  the  originals  of 
which  are  carefully  preferred,  efpecially  fince 
the  reign  of  Edward  the  Third.  Without 
entering  into  the  diftinctions  made  by  lawyers 
with  refpect  to  them,  fuch  as  public  and  private 
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acls,  declaratory  acts,  or  fuch  as  arc  made  to 
extend  or  reftrain  the  common  law,  it  w  ill  be 
fufficient  to  obferve,  that  being  the  refult  of  the 
united  wills  of  the  three  conftituent  parts  of  the 
legiflature,  they,  in  all  cafes,  fuperfede  both  the 
common  law  and  all  former  ftatutes,  and  the 
judges  muft  take  cognifance  of  them,  and  de¬ 
cide  in  conformity  to  them,  even  though  they 
had  not  been  alleged  by  the  parties  *. 

The  different  courts  for  the  adminiftration 
of  juftice,  in  England,  are, 

I.  The  Court  of  Common  Pleas.  It  formerly 
made  a  part  of  the  avia  regis  j  but  as  this  lat¬ 
ter  court  was  bound  by  its  inftitution  always 
to  follow  the  perfon  ot  the  king,  and  private 
individuals  experienced  great  difficulties  in  ob¬ 
taining  relief  from  a  court  that  was  ambulatory, 
and  always  in  motion,  it  was  made  one  of  the  ar¬ 
ticles  of  the  Great  Charter,  that  the  court  of 
Common  Pleas  fhould  thenceforwardsbeheld  in 
a  fixed  placef  ;  and  fmee  that  time  it  has  been 
feated  at  Weftminfter.  It  is  compofed  of  a  lord 
chief  juflice,  with  three  other  judges  ;  and  ap¬ 
peals  from  its  judgments,  ufually  called  zerits  of 

*  Unlefs  they  be  private  afts. 

f  Commuma  placita  non  stquantur  curium  nostram,  sed 
teneantur  in  aliquo  loco  cerio.  Magna  Charts,  cap.  1 1. 
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error ,  are  brought  before  the  Court  of  King’s 
Bench. 

II.  The  Court  of  Exchequer.  It  was  original¬ 
ly  edablilhed  to  determine  thofe  cayfes  in  which 
the  king,  or  his  fervants,  or  accomptants,  were 
concerned,  and  has  gradually  become  open  to  all 
performs.  The  confining  the  power  of  this  court 
to  the  above  clafs  of  perfons  is  therefore  nowra 
mere  fidftion;  only  a  man  mud,  for  form’s  fake, 
fet  forth  in  his  declaration  that  he  is  debtor  to 
the  king,  whether  he  be  fo,  or  no.  The  Court 
of  Exchequer  is  compofed  of  the  chief  baron 
of  the  Exchequer,  and  three  other  judges. 

III.  The  Court  of  King’s  Bench  forms  that 
part  of  the  Aida  Regis  which  continued  to  fub- 
iift  after  the  difmembering  of  the  Common  Pleas. 
This  court  enjoys  the  moft  extenfive  authority 
of  all  other  courts  :  it  has  the  fuperintendence 
over  all  corporations,  and  keeps  the  various  ju- 
rifdiciions  in  the  kingdom  within  their  refpec- 
tive  bounds.  It  takes  cognifance,  according  tQ 
the  end  of  its  original  inditution,of  all  criminal 
caufes,  and  even  of  many  caufes  merely  civil.  It 
is  compofed  of  the  lord  chief  judice  of  the 
Court  of  King’s  Bench,  and  three  other  judges. 
Writs  of  error  againd  the  judgments  pafled  in 
that  court  in  civil  matters  are  brought  before 
the  Court  of  the  Exchequer  Chamber;  or,  in 
mod  cafes,  before  the  Iloufe  of  Peers. 

IV.  The 
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IV.  The  Court  of  the  Exchequer  Chamber, 
When  this  court  is  formed  by  the  four  barons* 
or  judges  of  the  Exchequer,  together  with  the 
chancellor  and  treafurer  of  the  fame,  it  fits  as 
a  court  of  equity;  a  kind  of  inftitution,  on 
which  fome  obfervations  will  be  introduced  in 
a  following  chapter.  When  this  court  is  form¬ 
ed  by  the  twelve  judges,  to  whom  fometimes 
the  lord  chancellor  is  joined,  its  office  is  to 
deliberate,  when  properly  referred  and  applied 
to,  and  give  an  opinion  on  important  and  diffi¬ 
cult  caufes,  before  judgments  are  paffied  upon 
them  in  thofe  courts  where  the  caufes  are  de- 


CHAP.  X. 


On  the  Law,  in  regard  to  Civil  Matters ,  that  is 
observed  in  England. 

CONCERNING  the  manner  in  which  juftice 
is  adminiftered,  in  civil  matters,  in  England, 
and  the  kind  of  law  that  obtains  in  that  refpeci, 
the  following  obfervations  maybe  made. 

In  the  firft:  place,  it  is  to  be  obferved,  that  the 
beginning  of  a  civil  procefs  in  England,  and  the 
firft  ftep  ufually  taken  in  bringing  an  aclion,  is 
thefeifmg,  by  public  authority,  the  perfon  againft 
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■whom  that  action  is  brouehr.  This  is  done  with 
a  view  to  fecure  fuch  performs  appearance  before 
a  judge,  or  at  ieaft  make  him  give  fureties  for 
that  purpofe.  In  mof:  of  the  countries  of  Eu¬ 
rope,  where  the  forms  introduced  in  the  Roman 
civil  law,  in  the  reigns  of  the  latter  emperors, 
have  been  imitated,  a  different  method  has  been 
adopted  to  procure  a  man’s  appearance  before 
a  court  cf  juftice.  The  ufual  practice  is  to  have 
the  perfon  fued,  fummoned  to  appear  before  the 
court,  by  a  public  officer  belonging  to  it,  a  week 
before-hand:  it  no  regard  is  paid  to  fuch  fum- 
mons  twice  repeated,  the  plaintiff,  or  his  attor¬ 
ney,  is  admitted  to  make  before  the  court  a  for-r 
mal  reading  of  hisdemand,  which  is  then  granted 
him,  and  he  may  proceed  to  execution*. 

In  this  mode  of  proceeding,  it  is  taken  for 
granted,  that  a  perfon  who  declines  to  appear 
before  a  judge,  to  anfwer  the  demand  of  another, 
after  being  properly  fummoned,  acknowledge^ 
the  juftice  of  fuch  demand;  and  this  fuppofitiou 
is  very  juft  and  rational.  However,  the  above- 
mentioned  pracficd  of  fecuring  before-hand  the 

*  A  perfon  againft  whom  a  judgment  of  this  kind  has 
been  palled  (which  they  call  in  France  un  jugement par  d4- 
fnut)  may  eafily  obtain  relief :  but  as  he  now  in  his  turn  be¬ 
comes  in  a  manner  the  plaintiff,  his  deferting  the  caufe,  in 
this  fecond  flage  of  it,  would  leave  him  without  remedy. 
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body  of  a  perfon  fued,  though  not  fo  mild  in  its 
execution  as  that  juft  now  defcribed,  nor  even 
more  effectual,  appears  more  obvious  and  is 
more  readily  adopted,  in  thofe  times  when  courts 
of  law  begin  to  be  formed  in  a  nation,  and  rules 
of  diftributive  juftice  to  be  ertablifhed ;  and  it  is, 
very  likely,  followed  in  England  as  a  continua¬ 
tion  of  the  methods  that  were  adopted  when 
the  Englilh.  laws  were  as  yet  in  their  infancy. 

In  the  times  we  mention,  when  laws  begin  to 
be  formed  in  a  country,  the  adminiftration  of 
juftice  between  individuals  is  commonly  lodged 
in  the  fame  hands  which  are  intrufted  with  the 
public  and  military  authority  in  theftate.  Judges, 
inverted  with  a  power  of  this  kind,  like  to  carry 
on  their  operations  with  a  high  hand  :  they  con- 
fider  the  refufal  of  a  man  to  appear  before  them, 
not  as  being  barely  an  expedient  to  avoid  doing 
that  which  is  jurt,  but  as  a  contempt  of  their  au¬ 
thority:  they  of  courfe  look  upon  themfelves  as 
being  bound  to  vindicate  it;  and  a  writ  of  ca¬ 
pias  is  fpeedily  iffued  to  apprehend  the  refra£lory 
defendant.  A  preliminary  writ,  or  order,  of 
this  kind,  becomes  in  time  to  be  ufcd  of  courfe, 
and  as  the  firft  regular  ftep  of  a  law-fuit ;  and 
thus,  it  is  likely  enough,  as  it  happened  that  in 
the  Englilh  courts  of  law,  if  I  am  rightly  in¬ 
formed,  a  writ  of  capias  is  either  iffued  before 

the 
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Lne  original  writ  itfelf  (which  contains  the  Turn- 
mons  of  the  plaintiff,  and  a  formal  delineation 
of  his  cafe),  or  is  joined  to  fuch  writ,  by  means 
of  an  ac  etiam  capias ,  and  is  ferved  along  with  it. 
It  may  be  remembered  that,  in  England,  the  Aula 
Regis,  at  the  head  of  which  the  king  himfelf 
prefided,  was  originally  the  common  court  of 
juftice  for  the  whole  kingdom,  in  civil  as  well 
as  criminal  matters,  and  continued  fo  till  the 
Court  of  Common  Pleas  was  in  time  feparated 
from  it. 

In  Rome,  where  the  diftributton  of  civil  juf¬ 
tice  was  at  firft  lodged  in  the  hands  of  the  kings, 
and  afterwards  of  the  confuls,  the  method  of 
feizing  the  perfon  of  a  man  againft  whom  a 

demand  of  any  kind  was  preferred,'  previoufly 
*  “ 

to  any  judgment  being  paffed  againft  him,  was 
likewife  adopted,  and  continued  to  be  followed 
after  the  inft  itution  of  the  praetor’s  court,  to  whom 
the  civil  branch  of  the  power  of  the  confuls  was 
afterwards  delegated;  and  it  lafted  till  very  late! 
times;  that  is,  till  the  times  when  thofe  capital 
alterations  were  made  in  the  Roman  civil  law, 
during  the  reigns  of  the  latter  emperors,  which 
gave  it  the  form  it  now  has  in  thofe  codes  or 
cohesions  of  which  we  are  in  poffeffion. 

A  very  fmgular  degree  of  violence  even  took 
place  in  Rome,  in  the  method  ufed  tofecure  the 
perfons  of  thofe  againft  whom  a  legal  demand 
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was  preferred.  In  England,  the  way  to  feize 
upon  the  perfon  of  a  man  under  fuch  circum- 
ftances,  is  by  means  of  a  public  officer,  fupplied 
with  a  writ  or  order  for  that  purpofe,  fuppofed 
to  be  directed  to  him  (or  to  the  fheriff  his  em¬ 
ployer)  from  the  king  himfelf.  But  in  Rome, 
every  one  became  a  kind  of  public  officer  in 
his  own  caufe,  to  affert  the  praetor’s  preroga¬ 
tive  ;  and,  without  any  oftenfible  legal  licence  or 
badge  of  public  authority,  had  a  right  to  feize 
by  force  the  perfon  of  his  opponent,  wherever 
he  met  him.  The  practice  was,  that  the  plaintiff 
(actor)  firft  fummoned  the  perfon  fued  ( reum ) 
with  a  loud  voice,  to  follow  him  before  the  court 
of  the  praetor*.  When  the  defendant  refufed  to 
obey  fuch  fummons,  the  plaintiff,  by  means  of 
the  words  licet  antestari ?  requeued  the  bve- 
ltanders  to  be  witneffes  of  the  fa£t;  as  a  remem¬ 
brance  of  which,  he  touched  the  ears  of  each 
of  them;  and  then  proceeded  to  feize  the  per¬ 
fon  of  his  opponent,  by  throwing  Lis  arms  round 
his  neck  (obtorto  collo)y  thus  endeavouring  to 
drag  him  before  the  prretor.  When  the  perfon 
fued  was,  through  age  or  ficknefs,  difabled 
from  following  the  plaintiff,  the  latter  was  di¬ 
rected  by  the  law  of  the  Twelve  Tables  to  fup- 
ply  him  with  a  horfe  (jur.ientum  dato). 

*  Ai  trilunal feature,  in  Jus  ambula. 
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The  above  method  of  proceeding  was  how¬ 
ever  in  after-times  mitigated,  though  very  late 
and  flowly.  In  the  firft  place,  it  became  un¬ 
lawful  to  feize  a  man  in  his  own  houfe,  as  it 
was  the  abode  of  his  domeftic  gods.  Women 
of  good  family  (matron#)  were  in  time  pro- 
te£ted  from  the  feverity  of  the  above  cuftom, 
and  they  could  no  longer  be  dragged  by  force 
before  the  tribunal  of  the  prtetor.  The  method 
of  placing  a  fick  or  aged  perfon  by  force  upon 
a  horfe  feems  to  have  been  aboiithed  during 
the  latter  times  of  the  republic.  Emancipated 
fons,  and  freed  flaves,  were  afterwards  retrained 
from  fummoning  their  parents,  or  late  mafters, 
without  having  exprefsly  obtained  the  praetor’s 
leave,  under  the  penalty  of  fifty  pieces  of  gold. 
However,  fo  late  as  the  time  of  Pliny,  the  old 
mode  of  fummoning,  or  carrying  by  force,  be¬ 
fore  a  judge,  continued  in  general  to  fubfift; 
though,  in  the  time  of  Ulpian,  the  neceffity  of 
exprefsly  obtaining  the  praetor’s  leave  was  ex¬ 
tended  to  all  cafes  and  perfons  ;  and  in  Con* 
ftantine’s  reign,  the  method  began  to  be  efta- 
blifhed  of  having  legal  fiimmonfes  ferved  only 
by  means  of  a  public  officer  appointed  for  that 
purpofe.  After  that  time,  other  changes  in 
the  former  law  were  introduced,  from  which 
the  mode  of  proceeding  now  ufed  on  the  con¬ 
tinent  of  Europe  has  been  borrowed. 
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In  England  like  wife,  fome  changes,  we  may 
obferve,  have  been  wrought  in  the  law  and 
practice  concerning  the  arrefts  of  fued  perfons, 
though  as  flowly  and  late  as  thofe  eftefted  in 
the  Roman  republic  or  empire,  if  not  more  fo  ; 
which  evinces  the  great  impediments  of  various 
kinds  that  obftruft  the  improvement  of  laws  in 
every  nation.  So  late  as  the  reign  of  king 
George  the  Firft,  an  aft  was  pafied  to  prohibit 
the  praftiee  of  previous  perfonal  arreft,  in  cafes 
of  demands  under  two  pounds  fterling  ;  and, 
fince  that  time,  thofe  courts,  juftly  called  of 
Conscience,  have  been  eftabliflied,  in  which  fuch 
demands  are  to  be  fummarily  decided,  and 
Ample  fummonfes,  without  arreft,  can  only  be 
■ufed.  And  lately,  another  bill  has  been  pafled y 
on  the  motion  of  lord  Beauchamp,  whofe 
name  deferves  to  be  recorded,  by  which  the 
like  prohibition  of  arreft  is  extended  to  all  cafes 
of  debt  under  ten  pounds  fterling :  a  bill,  the 
palling  of  which  was  of  twenty,  or  even  a  hun¬ 
dred  times,  more  real  importance  than  the  rife 
or  fall  of  a  favourite,  or  a  miniftcr,  though  it 
has,  perhaps,  been  honoured  with  a  lefs  de¬ 
gree  of  attention  by  the  public. 

Another  peculiarity  of  the  Englilli  civil  law, 
is  the  great  refinements,' formalities,  and  ftricl- 
nefs  that  prevail  in  it.  Concerning  fuch  refine¬ 
ments,  which  are  rather  imperfeftions,  the  fame 
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obfervation  may  be  made  that  has  been  intro¬ 
duced  above,  in  regard  to  the  mode  and  fre¬ 
quency  of  civil  arreft  in  England ;  which  is, 
that  they  are  continuations  of  methods  adopted 
when  the  Englilhlaw  began  to  be  formed,  and 
are  the  confequences  of  the  fituation  in  which 
the  Englifli  placed  themfelves  when  they  re-* 
jetted  the  ready-made  code  of  the  Roman 
civil  law,  compiled  by  order  of  Juftinian, 
which  molt  nations  of  Europe  have  admitted, 
and  rather  chofe  to  become  their  own  law-* 
makers,  and  raife  from  the  ground  the  ftruciure 
of  their  own  national  civil  code  which  code, 
it  may  be  obferved,  is  as  yet  in  the  firft  ftage  of 
its  formation,  as  the  Roman  law  itfelf  was 
during  the  times  of  the  republic,  and  in  the 
reigns  of  the  firft  emperors. 

The  time  at  which  the  pow'er  of  adminifter- 
ing  juftice  toindividualsbecomesfeparated  from 
the  military  power  (an  event  which  happens 
fooner  or  later  in  different  countries)  is  the 
real  tera  of  the  origin  of  a  regular  fvftem  of 
laws  in  a  nation.  Judges  being  now  deprived 
of  the  power  of  the  fword,  or  (which  amounts 
to  the  fame)  being  obliged  to  borrow  that  power 
from  other  perfons,  endeavour  to  find  their  re- 
fources  within  their  own  courts,  and,  if  polhble, 
Jo  obtain  tubmilhon  to  their  decrees  from  the 
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great  regularity  of  their  proceedings,  and  the 
reputation  of  fine  impartiality  of  their  decifions. 

At  the  fame  time  alfo,  lawyers  begin  to  crowd 
in  numbers  to  courts,  which  it  is  no  longer 
dangerous  to  approach,  and  add  their  refine¬ 
ments  to  the  rules  already  fet  down  either  by 
the  legiflature  or  the  judges.  As  the  employ¬ 
ing  of  them  is,  efpecially  in  the  beginning, 
matter  of  choice,  and  they  fear,  that,  if  bare 
common-fenfe  were  thought  fufficient  to  con¬ 
duct  a  law-fuit,  every  body  might  imagine  he 
knows  as  much  as  they  do,  they  contrive  diffi¬ 
culties  to  make  their  affiftance  needful.  As  the 
true  fcience  of  the  law,  wl  ich  is  no  other  than 
the  knowledge  of  a  long  feries  of  former  rules 
and  precedents,  cannot  as  yet  exift,  they  en¬ 
deavour  to  create  an  artificial  one  to  recom¬ 
mend  themfelves  by.  Formal  diftindtions  and 
definitions  are  invented  to  exprefs  the  different 
kinds  of  claims  men  may  fet  up  againfl  one  ano¬ 
ther;  in  which  almofi:  the  fame  nicety  is  difplay- 
ed  as  that  ufed  by  philofophers  in  claffing  the 
different  fubjedts,  or  kingdoms,  of  natural  hif- 
torv.  Settled  forms  of  words,  under  the  name 
of  writs,  or  fuch  like,  are  devifed  to  fet  thofe 
claims  forth ;  and,  like  introdudlory  paffes, 
ferve  to  ufher  claimants  into  the  temple  of 
jufiice.  For  fear  their  clients  Ihauld  defert 

them 


OF  ENGLAND. 


I1& 


them  after  their  firft:  introduction,  like  a  fick 
man  who  reds  contented  with  a  Angle  vifit 
of  the  phyfician,  lawyers  contrive  other  cere¬ 
monies  and  technical  forms  for  the  farther  con¬ 
duct  of  the  procefs  and  the  pleadings ;  and  in 
order  dill  more  fafely  to  bind  their  clients  to 
their  dominion,  they  at  length  obtain  to  make 
every  error  relating  to  their  profefiional  regula¬ 
tions,  whether  it  be  a  misnomer,  a  mispleading , 
or  fuch  like  tranfgreflion,  to  be  of  as  fatal  a 
confequence  as  a  failure  againft  the  laws  of 
drift  juftice.  Upon  the  foundation  of  the 
above-mentioned  definitions  and  metapbyfical 
diftinftions  ofcafesanda£tions,anumberof  ftrift 
rules  of  law  are  moreover  raifed,  with  which 
none  can  be  acquainted  but  fuch  as  are  complete 
makers  of  thofe  diftinftions  and  definitions. 

To  a  perfon  who  in  a  pofteriorage  obferves  for 
the  firft:  time  fuch  refinements  in  the  difiribution 
of  juftice,  they  appear  very  ftrange,  and  even  ri¬ 
diculous.  Yet,  it  muft  be  confefled,  that  dur¬ 
ing  the  times  of  the  firft  inftitution  of  magiftra- 
cies  and  courts  of  a  civil  nature,  ceremonies  and 
formalities  of  different  kinds  are  very  ufeful  to 
procure  to  fuch  courts  both  the  confidence  of 
thofe  perfons  wdio  are  brought  before  them,  and 
the  refpcct  of  the  public  at  large;  and  they  there¬ 
by  become  aclual  fubftitutes  for  military  force 
which,  till  then,  had  been  the  chief  fupport  of 
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judges.  Thofe  fame  forms  and  profefTional  re¬ 
gulations  are  moreover  ufeful  to  give  uniformity 
to  the  proceedings  of  the  lawyers  and  of  the 
courts  of  law,  and  to  infure  conftancy  and  ftea- 
dinefs  to  the  rules  thev  fet  down  amons:  them- 
felves.  And  if  the  whole  fyftem  of  the  refine¬ 
ments  we  mention  continues  to  fubfilt  in  very 
remote  ages,  it  is  in  a  great  meafure  owing  (not 
to  mention  other  caufcs)  to  their  having  fo  coa- 
lefced  with  the  effential  parts  of  the  law  as  to 
make  danger,  or  at  leaft  great  difficulties,  to  be 
apprehended  from  a  feparation ;  and  they  may, 
in  that  refpect,  be  compared  with  a  fcaffolding 
ufed  in  the  railing  of  a  houfe,  which,  though 
only  intended  to  fet  the  materials  and  fupport 
the  builders,  happens  to  be  fuffered  for  a  long 
time  afterwards  to  hand,  becaufe  it  is  thought' 
the  removing  of  it  might  endanger  the  building. 

V ery  fingular  law  formalities  and  refined  prac¬ 
tices,  of  the  kind  here  alluded  to,  had  been  con¬ 
trived  by  the  firft  jurifconfults  in  Rome,  with  a 
view  to  amplify  the  rules  fet  down  in  the  laws 
of  the  Twelve  Tables;  which  being  but  few, 
and  engraved  on  brafs,  every  body  could  know 
as  well  as  they:  it  even  was  a  general  cuftom  to 
g-ive  thole  laws  to  children  to  learn,  as  we  are 
informed  by  Cicero. 

Very  accurate  definitions,  as  well  as  diftindr 
branches  of  cafes  and  actions,  were  contrived  by 
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the  firft  Roman  jurifconfults  ;  and  when  a  man 
had  once  made  his  eiedtion  of  that  peculiar  kind 
of  action  he  chofe  to  purfue  his  claim  by,  it  be¬ 
came  out  of  his  power  to  alter  it.  Settled  forms 
of  words,  called  actiones  legis ,  were  moreover 
contrived,  which  men  mull  abfolutely  ufe  to  fef 
forth  their  demands.  The  party  himfelf  was 
to  recite  the  appointed  words  before  the  prae¬ 
tor;  and  (hould  he  unfortunately  happen  to 
mifs  or  add  a  Tingle  word,  fo  as  to  feem  to  alter 
his  real  cafe  or  demand,  he  loft  his  fuit  th Grebe. 
To  this  an  allufion  is  made  by  Cicero,  when 
he  fays,  “  We  have  a  civil  law  fo  conftituted, 
**  that  a  man  becomes  non-fuited,  who  has  not 
“  proceeded  in  the  manner  he  fhould  have 
“  done  — An  obfervation  of  the  like  nature 
is  alfo  to  be  found  in  Quintilian,  whofe  ex- 
preflions  on  the  fubjeft  are  as  follow : — c<  There 
“  is  befides  another  danger ;  for  if  but  one 
f1  word  has  been  miftaken,  we  are  to  be  con- 
**  fidered  as  having  failed  in  every  point  of  our 
“  fuit  •f.”  Similar  folemnities  and  appropri¬ 
ated  forms  of  words  were  moreover  neceflary  to 
introduce  the  reciprocal  anfwers  and  replies  of 

*  Ita jus  civile  habemus  constitution ,  vt  causa  cadat  is  qui 
non  qrmnadmodum  oportet  eperit.  De  Invent.  II.  19. 

+  Est  etiu/n  pcriculosum,  quum  si  vno  vevbo  sit  erratum,  iota 
causa  cccidissc  tideamur.  inft.  Oi  at.  III.  S.  VII.  3. 
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the  parties,  to  require  and  accept  fureties,  to 
produce  witneffes,  &c. 

Of  the  above  actiones  legis,  the  Roman  jurif¬ 
confults  and  pontiffs  had  carefully  kept  the 
exclufive  knowledge  to  themfeives,  as  well  as 
of  thofe  days  on  which  religion  did  not  allow 
courts  of  law  to  ft*.  One  Cn.  Flavius,  fecretary 
to  Appius  Claudius,  having  happened  to  di¬ 
vulge  the  fecret  of  thofe  momentous  forms  (an 
act  for  which  he  was  afterwards  preferred  by 
the  people),  jurifconfults  contrived  frefh  ones, 
which  they  began  to  keep  written  with  fecret 
ciphers;  but  a  member  of  their  own  body  again 
betrayed  them,  and  the  new  collection  which 
he  pubiifhed  was  called  Jus  JElianum ,  from 
his  name,  Sex.  FElius,  in  the  fame  manner  as 
the  former  collection  had  been  called  Jus  Fla - 
t nanum.  However,  it  does  not  feem  that  the 
influence  of  lawyers  became  much  abridged  by 
thofe  two  cohesions  :  belldes  written  informa¬ 
tion  of  that  fort,  practice  is  alfo  neceffary :  and 
the  public  collections  we  mention,  like  the 
many  books  that  have  been  pubiifhed  on  the 
Englifli  law,  could  hardly  enable  a  man  to  be¬ 
come  a  lawyer,  at  leaft  fufhciently  fo  as  to 
conduft  a  law-fuit  f. 

Modern 

*  Dies  fasti  et  nefasti.  . 

+  The  Roman  jurifconfults  had  extended  their  Hull  to  ob¬ 
jects 
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Modern  civilians  have  been  at  uncommon 
pains  to  find  out  and  produce  the  ancient  law 
formula  we  mention;  in  which  they  really  have 
had  furprifing  fuccefs.  Old  comic  writers,  fuch 
as  Plautus  and  Terence,  have  fupplied  them 
with  feveral;  the  fettled  words,  for  inftance, 
ufed  to  claim  the  property  of  aflave,  frequently 
occur  in  their  works*. 

Extremely1 

jeCts  of  voluntary  jurifdiCtion  as  well  as  to  thofe  of  contentious 
jurifdiCtion,  and  had  devifed  peculiar  formalities,  forms  of 
words,  diftinCtions,  and  definitions,  in  regard  to  the  con¬ 
tracting  of  obligations  between  man  and  man,  in  regard  to 
Itipulations,  donations,  fpoufals,  and  efpecially  laft  wills, 
in  regard  to  all  which  they  haddifplayed  furprifing  nicety, 
refinement,  accuracy',  and  ftriCtnefs.  The  Englifh  law¬ 
yers  have  not  beftowed  fo  much  p-ins  on  the  objeCts  of 
•voluntary  jurifdiCtion,  nor  any  thing  like  it. 

*  The  words  addreffed  to  the  plaintiff, by  the  perfon  fued, 
when  the  latter  made  his  appearance  on  the  day  for  which 
he  had  been  compelled  to  give  fureties,  were  as  follow,  and 
are  alluded  to  by  Piaut.  Curcul.  I.  3.  v.  5.  “  Where  art  thou 
**  who  haft  obliged  me  to  give  fureties?  Where  art  thou 
"  who  fummonedft  me?  Herel  (land  before  thee:  dothyfelf 
“  (land  before  me.”  To  which  the  plaintiff  made  anfwcr, 
u  Here  I  am.”  The  defendant  replied,  “  What  doft  thou 
u  fay?”  When  the  plaintiff  anfwered,  “I  fay  {Ai<>)”... and 
then  followed  the  form  of  words  bv  which  he  chofe  toexprefs 
his  aftion.  Ubi  tu  es,  qui  me  radatus  es?  Ubi  tu  es,  qui  me 
citcisti F  Ecce  ego  me  tibi  sisto;  tu  contra  et  te  mi  hi  siste,  fyc. 

If  the  aCtion,  for  inftance,  was  brought  on  account  of 
goods  ftolen,  the  fettled  penalty  or  damages  for  which  was 
the  reftitution  of  twice  the  value,  the  words  to  be  ufed  were, 
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Extremely  like  the  above  acfiones  legit  are  tae 
zeriis  ufed  in  theEnglifli  courts  of  law.  Thcfe 
writs  are  framed  for,  and  adapted  to,  every 
branch  or  denomination  of  actions,  fuch  as  de¬ 
tinue,  trespass,  action  upon  the  case,  accompt,  and 
covenant,  &c.  the  fame  ltrictnefs  obtains  in  regard 

AIO  derem  aureosmihi furiotuo  abesse,  tequeeo  nomine  riqiitfz 
aureos  mild  dare  oportcre.  For  work  done,  fuch  as  cleaning 
of  cloaths,  See.  Aio  (e  mild  tritici  modium,  de  quo  inter  nos 
eonvenit  ob polilu  vestimenta  tuu ,  dare  oporlere.  For  recover¬ 
ing  the  value  of  the  (lave  killed  by  another  citizen  ;  Aio  te 
hovdnem  mev.m  oeddissc,  ttque  mild  quantum  ille  line  annoplu- 
rauifttit  dure  oportcre.  For  damages  done  by  a  vicious  ani- 
mll,  Aio  bovcvt  Mated  sereltm  meum,  sit  Chum,  cornu  peliissc 
et  ovzidisse,  eotpte  nomine  M cerium,  uut  send  icstimutioucin 
-prwstare,  out  bovetrt  mild  noxce  dure,  oportcre ; — or,  Aio  ur- 
snm  Maxii  mihi  xulrtms  iutttlis.se,  et  Min  ium  quantum  acquius 
melius  mild  dare  ojiortere,  dec.  4'C. 

'  It  may  be  obferved,  that  the  particular  kind  of  remedy 
which  was  provided  by  the  law  for  the  cafe  before  the  court 
was  exprefsly  pointed  out  in  the  formula,  ufed  by  a  plaintiff ; 
and  in  regard  to  this  no  mirtake  was  to  be  made.  Thus,  in 
the  laft  quoted  formula,  the  words  quantum  aquius  melius , 
ill  ow  that  the  prajtor  was  to  appoint  inferior  judges,  both, 
to  alcertain  the  damage  done,  and  determine  finally  upon, 
the  cafe,  according  to  the  dire&ion  he  previouflv  gave 
them;  thefe  words  being  exelufively  appropriated  to  the 
kind  of  actions  called  arbitrarJa,  from  the  above-men¬ 
tioned  judges  or  arbitrators.  In  actions  brought  to  re¬ 
quire  the  execution  of  conventions  that  had  no  name,  the 
Convention  itfelf  was  expreffed  in  the  formula;  fuch  is 
that  which  is  recited  above,  relatingto  work  done  by  the, 
plaintiff,  &c.  Ac.  ^ 
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to  them  as  did  in  regard  to  the  Roman  law  for- 
tau.Le  above  mentioned  :  there  is  the  fame  dan¬ 
ger  in  mifapplying  them,  or  in  failing  in  any 
part  of  them  ;  and,  to  ufe  tire  words  of  an 
Englifh  law-writer  on  the  fubject,  <e  Writs 
<c  muft  be  rightly  directed,  or  they  will  be 
,f  nought.  .  .  .  Infill  writs, care  muft  be  had  that 
**  they  be  laid  and  formed  according  to  their 
**  cafe*  and  fo  purfued  in  the  proeefs  thereof 
The  fame  formality  likewife  prevails  in  the 
Englifh  pleadings  and  conduct  of  tire  proeefs  as 
obtained  in  the  old  Roman  law  proceedings*,- 
and  in  the  fame  manner  as  the  Roman  jurifeon- 
fults  had  their  action  is  postulations  ft  edit  tones, 
their  injiciationes,  exception's,  sponsions,  rcpli- 
cationes,  duplicationes,  Sic.  fo  the  Englifh  law¬ 
yers  have  their  counts ,  bars,  replications,  rejoin¬ 
ders,  sun-rejoinders,  rebutters,  sur-rebutters,  &c. 
A  fcrupulcus  accuracy  in  obferving  certain 
rules  is  moreover  neceflary  in  the  management 
of  thofe  pleadings:  the  following  are  the  words 
of  an  Ensriiih  law-writer  on  the  fubject  : 
“  Though  the  art  and  dexterity  of  pleading 
**  was  i n  its  nature  and  defign  only  to  render 
“  the  fact  plain  and  intelligible,  and  to  bring 
“  the  matter  to  judgment  with  convenient  cer- 
**  tainty,  it  began  to  degenerate  from  its  prl- 

*  Jacob’s  Law  Dictionary.  See  Writ. 
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mitive  fimplicity.  Pleaders,  yea  and  judges, 
tc  having  become  too  curious  in  that  refped, 
tc  pleadings  at  length  ended  in  a  piece  of  nicety 
“  and  curiofity,  by  which  the  niifcarriage  of 
**  many  a  caufe,  upon  fmall  trivial  objections, 
“  has  been  occalioned 

There  is,  however,  a  difference  between  the 
Roman  actiones  legis ,  and  the  Englifh  writs  5 
which  is, that  the  former  might  be  framed  when 
new  ones  were  neceffary,by  the  przetor  or  judge 
of  the  court,  or,  in  fome  cafes,  by  the  body  of 
the  jurifconfults  themfelves, — whereas  writs, 
when  wanted  for  fuch  new  cafes  as  may  offer, 
can  only  be  devifed  by  a  diftincl  judge  or  court, 
exclufively  invefted  with  fuch  power,  viz.  the 
High  Court  of  Chancery.  The  iffuing  of  writs 
already  exifting,  for  the  different  cafes  to  which 
they  belong,  is  alfo  exprefsly  referved  to  this 
court ;  and  fo  important  has  its  office  on  thofe 
two  points  been  deemed  by  lawyers,  that  it  has 
been  called,  by  way  of  eminence,  the  manu¬ 
factory  of  juftice  (officina  jus  tit  ia ).  Original 
writs,  befides,  when  once  framed,  are  not  at 
any  time  to  be  altered,  except  by  parliamen¬ 
tary  authority  f. 

Of 

*  Cunningham’s  Law  Dictionary.  See  Pleadings. 

f  Writs,  legally  iffued,  are  alfo  necelfary  for  execu  ting  the 
different  incidental  proceedings  J:hat  may  take  piace  in  the 
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Of  fo  much  weight  in  the  Englifh  law  are  the 
original  delineations  of  cafes  we  mention,  that 
no  caufe  is  differed  to  be  proceeded  upon,  unlefs 
they  fird  appear aslegal introduftorsto it.  How¬ 
ever  important  orinterefling  thecafe,  thejudge, 
till  he  fees  the  writ  he  is  ufed  to,  or  at  lead  a 
writ  iffued  from  the  right  manufactory,  is  both 
deaf  and  dumb.  He  is  without  eyes  to  fee,  or 
ears  to  hear.  And,  when  a  cafe  of  a  new  kind 
offers,  for  which  there  is  as  yet  no  writ  in  being, 
fhould  the  lord  chancellor  and  maders  in  chan¬ 
cery  difagree  in  creating  one,  or  prove  unequal 
to  the  arduous  talk,  the  great  national  coun¬ 
cil,  that  is,  parliament  themfelves,  are  in  fuch 
emergency  exprefsly  applied  to:  by  means  of 

courfe  of  a  law-fuit,  fuch  as  producing  witneffes,  Sec.  The 
names  given  to  the  different  kinds  of  writs  are  ufualiy  de¬ 
rived  from  the  firft  Latin  words  by  which  they  began  when 
they  were  written  in  Lttin,  or  at  leaft:  from  fome  remarka¬ 
ble  word  in  them,  whic  >  gives  rife  to  exprefKons  fufliei- 
entlv  uncouth  and  unintelligible.  Thus  a  pone  is  a  writ 
iffued  to  oblige  a  peifon  in  certain  cafes  to  give  fuieties 
(pone  per  vadium ,  and  salvos  picgics).  A  writ  o f  subptrna  is 
to  oblige  witneffes,  and  fometimes  other  clafles  of  perfons, 
to  appear  before  a  court.  An  action  of  q.ii  tam  is  that  which 
is  brought  to  fue  for  a  proportional  fli2re  of  a  fineeftablilli- 
ed  by  fome  penal  ftatute,  by  the  perfon  who  laid  an  infor¬ 
mation  :  the  word  in  the  writ  being,  Qui  tam  pro  domino 
rege,  quam pro  sc:pso  in  kac part:  seqmlur,  See.  Sic. 
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their  collc&ed  wifdom,  the  right  myftical  words 
are  brought  together  ;  the  judge  is  reftored  to 
the  free  ufe  of  his  organs  of  hearing  and  of 
fpcech  ;  and,  by  the  creation  of  a  new  writ,  a 
newr  province  is  added  to  the  empire  of  the 
courts  of  law. 

In  fine,  thofe  precious  writs,  thofe  valuable 
briefs  (brevia)  as  they  are  alfo  called  by  way  of 
eminence,  which  are  the  elixir  and  quinteffcnce 
of  the  law,  have  been  committed  to  the  fpecial 
careofofficers  appointed  for  thatpurpofe,whofe 
offices  derive  their  names  from  thofe  peculiar 
internments  they  refpe&ively  ufe  for  the  prefer- 
ration  of  the  depofit  with  which  they  are  intrud¬ 
ed  ;  the  one  being  called  the  Office  of  the  Ha- 
Tiaper,  and  the  other,  of  the  Small  bag  *. 

To  fay  the  truth,  however,  the  creating  of  s 
new  writ,  upon  any  new  given  cafe,  is  matter  of 
more  difficulty  than  thegenerality  of  readers  are 
aware  of.  The  very  importance  which  is  thought 
to  be  in  thofe  profeffional  forms  of  words,  renders 
them  really  important.  As  every  thing  without 
them  is  illegal  in  a  court  of  common  law,  fo 

*  Ilanaperiui/i  ct  Pun  a  buga,  the  Hariaper  Office,  and  t he 
Petty-bag  Office  :  the  above  tw  o  Latin  words,  it  is  not  im¬ 
proper  to  obferve,  do  not  occur  in  Tuliy’s  works.  To  the 
care  of  the  Petty-bag  Office  thofe  writs  are  trufted  in  which 
the  king’s  bufinefs  is  concerned  ;  and  to  the  Hanaper  Office 
iboCe  which  relate  to  the  fubjett, 
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with  them  every  thing  becomes  legal ;  that  is  to 
fay,  they  empower  the  court  legally  to  deter¬ 
mine  upon  every  kind  of  fuit  to  which  they  are 
made  to  ferve  as  introduclors.  The  creating 
of  a  new  writ,  therefore,  amounts,  in  its  con- 
fequences,  to  the  framing  of  a  new  law,  and  a 
law  of  a  general  nature  too  :  now,  the  creating 
of  fuch  a  law,  on  the  firft  appearance  of  a  new 
cafe,  which  law  is  afterwards  to  be  applied  to 
all  fuch  cafes  as  may  be  fimilar  to  the  firft,  is 
really  matter  of  difficulty;  efpecially,  when 
men  are  as  yet  in  the  dark  as  to  the  beft  kind 
of  provifion  to  be  made  for  the  cafe  in  queftion, 
or  even  when  it  is  not,  perhaps,  yet  known 
whether  it  be  proper  to  make  any  provifion  at 
all.  The  framing  of  a  new  writ,  under  fuch 
circumftances,  is  a  meafure  on  which  lawyers 
or  judges  will  not  very  willingly  either  venture 
of  themfelves,  or  apply  to  the  legiflature  for 
that  purpofe. 

Owing  to  the  above-mentioned  real  difficulty 
i-n  creating  new  writs  on  one  hand,  and  to  the 
abfolute  neceflity  of  fuch  writs  in  the  courts  of 
common  law  on  the  other,  many  new  fpecies 
of  claims  and  cafes  (the  ariling  of  which  is,  from 
time  to  time,  the  unavoidable  confequences  of 
the  progrefs  of  trade  and  civilifation)  are  left 
unprovided  for,  and  remain  like  fo  many  vacant 
fpaces  in  the  law,  or  rather  like  fo  many  in- 
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accefilble  fpots,  which  the  laws  in  being  cannot 
reach  :  now  this  is  a  great  imperfe£tion  in  the 
diftribution  of  juftice,  which  fhould  be  open  to 
every  individual,  and  provide  remedies  for 
every  kind  of  claim  which  men  may  fet  up 
againft  each  other. 

To  remedy  the  above  inconvenience,  or  rather 
in  fome  degree  to  palliate  it,  law  fictions  have 
been  reforted  to,  in  the  Englifh  law,  by  which 
writs,  being  warped  from  their  actual  meaning, 
are  made  to  extend  to  cafes  to  which  they  in 
no  fhape  belong. 

Law  fi£tions  of  the  kind  wre  mention  were 
not  unknown  to  the  old  Roman  jurifconfults; 
and,  as  an  inftance  of  their  ingenuity  in  that 
refpect,  may  be  mentioned  that  kind  of  a£tion, 
in  which  a  daughter  was  called  a  fon*.  Several 
inftances  might  alfo  be  quoted  of  the  fidtitious 
ufe  of  writs  in  the  Englifh  courts  of  common 
law.  A  very  remarkable  expedient  of  that 
fort  occurs  in  the  method  generally  ufed  to  fue 
for  the  payment  of  certain  kinds  of  debt,  be¬ 
fore  the  Court  of  Common  Pleas;  fuch,  if  I  am 

*  From  the  above  inftance  it  might  bo  concluded  that 
the  Roman  jurifconfults  were  pofTeiTed  of  ftill  greater  power 
than  the  Englifh  parliament;  for  it  is  a  fundamental  prin¬ 
ciple  with  the  Englifh  lawyers,  that  parliament  can  do 
every  thing,  except  making  a  woman  a  man,  or  a  man  a 


woman. 
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hot  mithaken,  as  a  falary  for  work  done,  in¬ 
demnity  for  fulfilling  orders  received,  &c.  The 
writ  iffued  in  thefe  cafes  is  grounded  on  the 
fuppofition,  that  the  perfon  fucd  has  trefpaffed 
on  the  ground  of  the  plaintiff,  and  broken,  by 
force  of  arms,  through  his  fences  and  inclofures; 
and,  under  this  predicament,  the  defendant  is 
brought  before  the  court :  this  writ,  which  has 
been  that  which  lawyers  have  found  of  molt 
convenient  ufc,  to  introduce  before  a  court  of 
common  Jaw  the  kinds  of  claim  we  mention, 
is  called  in  technical  language  a  clausum  fregit. 
— In  order  to  bring  a  perfon  before  the  Court 
of  King’s  Bench,  to  anfwer  demands  of  much- 
the  fame  nature  with  thofe  above,  a  writ, 
called  a  latitat ,  is  iffued,  in  which  it  is  taken 
for  granted  that  the  defendant  infidioufly  con¬ 
ceals  himfelf,  and  is  lurking  in  fome  county, 
different  from  that  in  which  the  court  is  fitting; 
the  expreffions  ufed  in  the  writ  being,  that 
tc  he  runs  up  and  down  and  fecretes  himfelf 
though  no  fuch  fa6t  is  ferioufly  meant  to  be  ad¬ 
vanced  either  by  the  attorney  or  the  party. 

The  fame  principle  of  ftritfb  adherence  to 
certain  forms  long  fince  eftablifhed  has  alfo 
caufed  lawyers  to  introduce  into  their  proceed¬ 
ings  fictitious  names  of  perfons,  who  are  fup- 
pofed  to  difcharge  the  office  of  fureties;  and  in 
certain  cafes,  it  feems,  the  name  of  a  fictitious 
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perfon  is  introduced  in  a  writ  along  with  that 
of  the  principal  defendant,  as  being  joined  in 
a  common  caufe  with  him.  Another  inftance 
of  the  fame  high  regard  of  lawyers,  and  judges 
too,  for  certain  old  forms,  which  makes  them 
more  unwilling  to  depart  from  fuch  forms  than 
from  the  truth  itfelf  of  fa£ls,  occurs  in  the 
above-mentioned  expedient  ufed  to  bring  or¬ 
dinary  caufes  before  the  Court  of  Exchequer, 
in  order  to  be  tried  there  at  common  law; 
which  is,  by  making  a  declaration  that  the 
plaintiff  is  a  king’s  debtor,  though  neither  the 
court,  nor  the  plaintiff’s  attorney,  lay  any  ferious 
ftrefs  on  the  affertion  *. 

•  Another  inftance  of  the  ftrict  adherence  of  the  Englilh 
lawyers  to  their  old  eftabliftied  forms,  in  preference  even  to 
the  truth  of  fa£ts,  occurs  in  the  manner  of  executing  the 
very  aft  mentioned  in  this  chapter,  palled  in  the  reign  of 
George  I.  for  preventing  perfonal  arreft  for  debts  under 
forty  fhillings.  If  the  defendant,  after  being  perfonally 
ferved  with  a  copy  of  the  p.rocefs,  does  not  appear  on  the 
appointed  days,  the  method  is  to  fuppofe  that  he  has  ac¬ 
tually  made  his  appearance,  and  the  caufe  is  proceeded  upon 
according  to  this  fuppofition  :  fictitious  names  of  bails  are 
alfo  reforted  to. 

The  inhabitants  of  Bengal,  and  other  Eaft-India  pro¬ 
vinces,  have  been  prodigioufly  furprifed,  it  is  faid,  at  the 
refinements,  fictions,  and  intricacy  of  the  Englilh  law,  in 
regard  to  civil  matters,  which  was  introduced  among  them 
a  few  years  ago;  and  it  is  certainly  not  to  be  doubted  that 
they  may  have  been  aftonifhed.  , 
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CHAP.  XI. 


The  Subject  continued.  The  Courts  of  Equity. 


However,  there  are  limits  to  the  law  fic¬ 
tions  and  fubtilties  we  mention ;  and  the  re¬ 
medies  of  the  law  cannot  by  their  means  be 
extended  to  all  poffible  cafes  that  arife,  unlefs 
too  many  abfurdities  are  fuffered  to  be  accu¬ 
mulated  ;  nay,  there  have  been  inftances  in 
which  the  improper  application  of  writs,  in  the 
courts  of  law,  has  been  checked  by  authority* 
In  order  therefore  to  remedy  the  inconveniences 
we  mention,  that  is,  in  order  to  extend  the 
adminiftration  of  diftributive  juffice  to  all  pof¬ 
fible  cafes,  by  freeing  it  from  the  profeffional 
difficulties  that  have  gradually  grown  up  in  its 
way,  a  new  kind  of  courts  has  been  inftituted 
in  England,  called  Courts  of  Equity. 

The  generality  of  people,  milled  by  this  word 
equity,  have  conceived  falfe  notions  of  the  office 
of  the  courts  we  mention  ;  and  it  feems  to  be 
generally  thought,  that  the  judges  who  fit  in 
them  are  only  to  follow  the  rules  of  natural 
equity  ;  by  which  people  appear  to  underhand, 
that,  in  a  court  of  equity,  the  judge  may  follow 
the  diffates  of  his  own  private  feelings,  and 
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ground  his  decifions,  as  he  thinks  proper,  on 
the  peculiar  circumflances  and  fituation  of 
thofe  perfons  who  make  their  appearance  be¬ 
fore  him.  Nay,  doctor  Johnfon,  in  his  abridged 
dictionary,  gives  the  following  definition  of  the 
power  of  the  Court  of  Chancery,  confidered  as 
acourt  of  equity  :  “  The  chancellor  hath  power 
f:  to  moderate  and  temper  the  written  law,  and 
t(  fubjecteth  himfelf  only  to  the  law  of  nature 
<c  and  confidence  for  which  definition,  dean 
Swift,  and  Cowell,  who  was  a  lawyer,  are 
quoted  as  authorities.  Other  inftances  might 
be  produced  of  lawyers  who  have  been  in¬ 
accurate  in  their  definitions  of  the  true  offices 
of  the  judges  of  equity.  And  the  above-named 
dodlor  himfelf  is  on  no  fubject  a  defpicable 
authority. 

Certainly  the  power  of  the  judges  of  equity 
cannot  be  to  alter,  by  their  own  private  power, 
the  written  law,  that  is,  acts  of  parliament,  and 
thus  to  controul  the  leedfiature.  Their  office 
only  confifts,  as  will  be  proved  in  the  fequel,  in 
providing  remedies  for  thofe  cafes  for  which  the 
public  good  requires  that  remedies  Ihould  be 
provided,  and  in  regard  to  which  the  courts  of 
common  law,  ffiackled  by  their  original  forms, 
and  infititutions,  cannot  procure  any  : — or,  in 
other  words,  the  Courts  of  Equity  have  a  power 
to  adminifter  juftice  to  individuals,  unreftrained, 
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not  by  the  law,  but  by  the  profeffional  law 
difficulties  which  lawyers  have  from  time  to 
time  contrived  in  the  courts  of  common  law, 
and  to  which  the  judges  of  thofe  courts  have 
given  their  fandtion. 

An  office  of  the  kind  here  mentioned  was 
foon  found  neceffiary  in  Rome,  for  reafons  of 
the  fame  nature  with  thofe  above  delineated. 
For,  it  is  remarkable  enough,  that  the  body  of 
Engliffi  lawyers,  by  refufing  admittance  to  the 
code  of  Roman  laws,  as  it  exifted  in  the  latter 
times  of  the  empire,  have  only  fubjedted  them- 
feives  to  the  fame  difficulties  under  which  the 
old  Roman  jurifconfults  laboured,  during  the 
time  they  were  railing  the  ftrudture  of  thofe 
fame  laws.  And  it  may  alfo  be  obferved,  that 
the  Engliffi  lawyers,  or  judges,  have  fallen  upon 
much  the  fame  expedients  as  thofe  which  the 
Roman  jurifconfults  and  praetors  had  adopted. 

This  office  of  a  judge  of  equity,  was,  in  time, 
affumed  by  the  praetor  in  Rome,  in  addition  to 
the  judicial  power  he  before  poffeffied*.  At 
the  beginning  of  the  vear  for  which  he  had 
been  eledted,  the  praetor  made  a  declaration  of 
thofe  remedies  for  new  difficult  cafes,  which 

*  The  praetor  thus  poflefied  two  diftinft  branches  of  ju¬ 
dicial  authority,  in  the  lame  manner  as  the  Court  of  Exche¬ 
quer  does  in  England,  which  occafionally  fits  as  a  court  of 
common  law,  and  a  court  of  equity. 
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he  had  determined  to  afford  during  the  time  of 
his  magiftracv  ;  in  the  choice  of  which  he  was 
no  doubt  directed,  either  by  his  own  obfer- 
vations,  while  out  of  office,  on  the  propriety  of 
fuch  remedies,  or  by  the  faggeftions  of  expe¬ 
rienced  lawyers  on  the  fubje£h  This  decla¬ 
ration  (edictum)  the  prastor  produced  in  albo , 
as  the  expreffion  was.  Modern  civilians  have 
made  many  conje&ures  on  the  real  meaning 
of  the  above  words ;  one  of  their  fuppofitions, 
which  is  as  likely  to  be  true  as  any  other,  is, 
that  the  prstor's  edictum ,  or  heads  of  new  law 
remedies,  were  written  on  a  whitened  wall  by 
the  fide  of  his  tribunal. 

Among  the  provifions  made  by  the  Roman 
praetors  in  their  capacity  of  judges  of  equity, 
may  be  mentioned  thofe  which  they  introduced 
in  favour  of  emancipated  fons,  and  of  relations 
by  the  women’s  fide  (cognaii),  in  regard  to  the 
right  of  inheriting.  Emancipated  fons  were 
fuppofed,  by  the  laws  of  the  Twelve  Tables,  to 
have  ceafed  to  be  the  children  of  their  father, 
and,  as  a  confequence,  a  legal  claim  was  denied 
them  on  the  paternal  inheritance :  relations  by 
the  woman’s  fide  were  taken  no  notice  of,  in 
that  article  of  the  fame  laws  which  treated  of 
the  right  of  fucceffion,  mention  being  only 
jqnade  of  relations  by  the  men’s  iide  (agnafi.) 
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The  former  the  prator  admitted,  by  the  edi£t 
unde  liberi,  to  fhare  their  father’s  (or  grand¬ 
father’s)  inheritance  along  with  their  brothers ; 
and  the  latter  he  put  in  poffeffion  of  the  patri¬ 
mony  of  a  kinfman  deceafed,  by  means  of  the 
edict  unde  cognati,  when  there  were  no  re¬ 
lations  by  the  men’s  tide.  Thefe  two  kinds  of 
inheritance  were  not,  however,  called  luereditas , 
but  only  bonorum  possessio  j  thefe  words  being 
very  accurately  diltinguillied,  though  the  effect 
was  in  theiffue  exadtly  the  fame  *, 

In 

*  As  the  power  of  fathers,  at  Rome,  was  unbounded, 
and  lafted  as  long  as  their  life,  the  emancipating  of  fons 
was  a  cafe  that  occurred  frequently  enough,  either  for  the 
fecurity  or  {Satisfaction  of  ti  ofe  who  engaged  in  any  under¬ 
taking  with  them.  The  power  of  fathers  had  been  carried 
fo  far  by  the  laws  of  Romulus,  confirmed  afterwards  by  thofe 
of  the  Twelve  Tables,  that  they  might  fell  their  fons  for 
flaves  as  often  as  three  times,  if,  after  a  firft  or  fecond  fale, 
they  happened  to  acquire  their  liberty :  it  was  only  after  be¬ 
ing  fold  for  the  third  time,  and  then  becoming  again  free, 
that  fons  could  be  entirely  releafed  from  the  paternal  autho¬ 
rity.  On  this  law-doctrine  was  founded  the  peculiar  for¬ 
mality  and  method  of  emancipating  fons.  A  pair  of  fcales, 
and  fome  copper  coin,  were  firlt  brought ;  without  the  pre¬ 
fence  of  thefe  ingredients,  the  whole  bufinefs  would  have 
been  void  ;  and  the  father  then  made  a  formal  fale  of  his  fon 
to  a  perfon  appointed  to  buy  him,  who  was  immediately  to 
free  or mttnuniil  him:  thefe  fales  and  manumifiions  u>ere  re¬ 
peated  three  times.  Five  witnefles  were  to  beprefent,  befidcs 
a  man  to  hold  the  fcales  ( libripcn *),  and  another  (antestalus) 
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In  the  fame  manner,  the  laws  of  the  Twelve 
Tables  had  provided  relief  only  for  cafes  of 
theft;  and  no  mention  was  made  in  them  of  cafes 
of  goods  taken  away  by  force  (a  deed  which  was 
not  looked  upon  in  fo  odious  a  light  at  Rome  as 
theft,  which  was  confidered  as  the  peculiar  guilt 
offlaves).  Inprocefsof  time  the  praetor  pro  mi  fed 
relief  to  fuch  perfons  as  might  have  their  goods 
taken  from  them  by  open  force,  and  gave  them  an 
aflion  for  the  recovery  of  four  times  the  value, 
againft  thofe  who  had  committed  the  fadt  with 
an  evil  intention.  Si eui dolo  malo  bona  rapta  esse 
dicentur ,  ei  in  quadruplum  judicium  dabo. 

Again,  neither  the  law  of  the  Twelve  Tables, 
nor  the  laws  made  afterwards  in  the  aflemblies 
of  the  people,  had  provided  remedies  except  for 
very  few  cafes  of  fraud.  Here  the  praetor  like- 
wife  interfered  in  his  capacity  of  judge  of  equity, 
though  fo  very  late  as  the  times  of  Cicero  ;  and 
promifed  relief  to  defrauded  perfons,  in  thofe 
cafes  in  which  the  laws  in  being  afforded  no 
action.  Qua:  dolo  malo facta  esse  dicentur, si  de  his 
rebus  alia  actio  non  erit,  el  justa  causa  esse  vide- 
bitur,  judicium  daeo*.  By  edicts  of  the  fame 
nature,  praetors  in  procefs  of  time  gave  relief 

in 

occnfional’y  to  remind  the  witnefles  to  be  attentive  to  the 
bufinefs  before  them. 

*  At  the  fame  time  that  the  praetor  proffered  a  new 
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in  certain  cafes  to  married  women,  and  like- 
wife  to  minors  ( minoribus  xxv  annis  succurrit 
prcctor ,  &c.  f) 

The 

edift,  he  alfo  made  public  thofe  peculiar  formulae  by  which 
the  execution  of  the  fame  was  afterwards  to  be  required 
from  him.  The  name  of  that  praetor  who  firft  j.  rc-duce.  the 
edift  above-mentioned  was  Aquilius,  as  we  are  informed 
by  Cicero,  in  that  elegant  dory  well  known  to  fcholars,  in 
which  he  relates  the  kind  of  fraud  that  was  put  uponCanius, 
a  Roman  knight,  when  he  purchafed  a  pleafure-houfe  and 
gardens,  near  Syracufe  in  Sicily.  This  account  Cicero  con¬ 
cludes  with  obferving,  that  Canius  was  left  without  re¬ 
medy,  “  as  Aquilius,  his  colleague  and  friend,  had  not  vet 
publifhed  his  formulae  concerning  fraud.”  Quid  enim fa¬ 
ce  ret  ?  nondutn  enim  Aquilius,  collega  et  familiar  is  mens,  pro- 
lulerat  dc  dolomalo  formulas.  Off.  III.  14. 

f  The  law  colleftion,  or  fyftem  that  was  formed  by 
the  feries  of  edi&s  publilhed  at  different  times  by  praetors, 
was  called  juspratorium ,  and  alfo  jus  honorarium  (not  strict¬ 
ly  binding.)  The  laws  of  the  Twelve  Tables,  together  with 
all  fuch  other  laws  as  had  at  any  time  been  palfcd  in  the 
affembly  of  the  people,  were  called,  by  way  of  eminence,  jus 
civile.  The  diftinction  was  exactly  of  the  fame  nature  as 
that  which  takes  place  in  England  between  the  common 
and  ftatute  laws,  and  the  law  or  praftice  of  the  Courts  of 
Equity.  The  two  branches  of  the  praetor’s  judicial  office 
were  very  accurately  diftinguifhed,  and  there  was  befides  this 
capital  difference  between  the  remedies  or  a&ions  which  he 
gave  in  his  capacity  of  judge  of  civil  law,  and  thofe  in  his 
capacity  of  judge  of  equity,  that  the  former,  being  ground¬ 
ed  on  the  jus  civile ,  were  perpetual ;  the  latter  muft  be  pre¬ 
ferred 
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The  Courts  of  Equity  eftablifhed  in  England 
have  in  like  manner  provided  remedies  for  a 
very  great  number  of  cafes,  or  fpecies  of  de¬ 
mand,  for  which  the  courts  of  common  law, 
cramped  by  their  forms  and  peculiar  law  te¬ 
nets,  can  afford  none.  Ihus,  the  Courts  of 
Equity  may,  in  certain  cafes,  give  aftions  for  and 
againfl  infants,  notwithftanding  their  minority, 
— and  for  and  againft  married  women,  notwith¬ 
standing  their  coverture.  Married  women  may 
even,  in  certain  cafes,  fue  their  hufbands  before 
a  Court  of  Equity.  Executors  may  be  made  to 
pay  intereft  for  money  that  lies  long  in  their 
hands.  Courts  of  Equity  may  appoint  commif- 
iioners  to  hear  the  evidence  of  abfent  witnelfes. 
When  other  proofs  fail,  they  may  impofe  an 
oath  on  either  of  the  parties ;  or,  in  the  like 
cafe  of  a  failure  of  proofs,  they  may  compel 
a  trader  to  produce  his  books  of  trade.  They 
may  alio  confirm  a  title  to  land,  though  one 
has  loft  his  writings,  &c.  &c. 

The  power  of  the  Courts  of  Equity  in  Eng¬ 
land,  of  which  the  Court  of  Chancery  is  the  prin¬ 
cipal  one,  no  doubt  owes  its  origin  to  the  power 
poilefled  by  thislaiter,  both  of  creating  and  iflu- 

ferred  within  the  year,  and  were  accordingly  called  actiones 
n '  :ux  or  «'•’/(/  >■  pratoricc-,  in  the  fame  manner  as  the  for¬ 
mer  were  called  acticries  civilcs ,  or  actiones  perpetuev. 
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ing  writs.  When  new  complicated  cafes  offer¬ 
ed,  for  which  a  new  kind  of  writ  was  wanted,  the 
judges  of  Chancery,  finding  that  it  was  neceffary 
that  jufticefhould  be  done,  and  at  the  fame  time 
being  unwilling  to  make  general  and  perpetual 
provifions  on  the  cafes  before  them  by  creating 
new  writs,  commanded  the  appearance  of  both 
parties,  in  order  to  procure  as  complete  informa¬ 
tion  as  poffible  in  regard  to  the  circumllances 
attending  the  cafe;  and  then  they  gave  a  de¬ 
cree  upon  the  fame  by  way  of  experiment. 

To  beginnings  and  circumftances  like  thefe, 
the  Englifh  Courts  of  Equity,  it  is  not  to  be 
doubted,  owe  their  prefent  exiftence.  In  our 
days,  when  fuch  ffrifit  notions  are  entertained 
concerning  the  power  of  magiftrates  and  judges, 
it  can  fcarcely  be  fuppofed  that  thofe  courts, 
however  ufeful,  could  gain  admittance.  Nor 
deed,  even  in  the  times  when  they  were  infli- 
tuted.  were  their  proceedings  free  from  oppofi- 
tion  ;  and  afterwards  fo  late  as  the  reign  oi 
queen  Elizabeth,  it  was  adjudged,  in  the  cafe  of 
Colleston  and  Gardner,  that  the  killing  a  fe- 
queftrator  from  the  Court  of  Chancery,  in  the 
difcharge  of  his  bufinefs,  was  no  murder;  which 
judgment  could  only  be  awarded  on  the  ground 
that  the  fequefirator’s  commiffion,  and  con- 
fequently  the  power  of  his  employers,  were 
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illegal  *.  However,  the  authority  of  the  Courts 
of  Equity  has  inprocefsof  time  become  fettled; 
one  of  the  conftituent  branches  of  the  legiflature 
even  receives  at  prefent  appeals  from  the  de¬ 
crees  paffed  in  thofe  courts  ;  and  I  have  no  doubt 
that  feveral  a£h  of  the  whole  legiflature  might 
be  produced,  in  which  the  office  of  the  Courts 
of  Equity  is  openly  acknowledged. 

T1  „  Kina  of  procefs  that  has  in  time  been  e- 
ftabliffied  in  the  Court  of  Chancery  is  as  follows. 
After  a  petition  is  received  by  the  court,  the 
perfon  fued  is  ferved  with  a  writ  of  sub-pima,  to 
command  his  appearance.  If  he  does  not  appear 
an  attachment  is  iiTued  againft  him;  if  a  non-in - 
ventus  is  returned,  that  is,  if  he  is  not  to  be  found, 
a  proclamation  goes  forth  againft  him  ;  then  a 
commiffion  of  rebellion  is  iflued  for  apprehend¬ 
ing  him,  and  bringing  him  to  the  Fleet  prifon. 
If  the  perfon  fued  ftands  farther  in  contempt,  a 
ferjeant  at  arms  is  to  be  fent  out  to  take  him  ; 
and.  if  he  cannot  be  taken,  a  fequeftration  of  his 

*  When  Sir  Edward  Coke  was  lord  chief  juftice  of  the 
King’s  Bench,  and  lord  Ellefmere  lord  chancellor,  during 
the  reign  of  James  I.  a  very  ferious  quarrel  alfo  took 
place  between  the  courts  of  law,  and  thofe  of  equity,  which 
is  mentioned  in  the  fourth  chapter  of  the  third  book  of 
judge  Blackftone’s  Commentaries  :  a  work  in  which  mors 
might  have  been  faid  on  the  fubje>5l  of  the  Courts  of  Equity. 
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land  may  be  obtained  till  he  appears.  Such  is 
the  power  which  the  Court  of  Chancery ,*as  a 
Court  of  Equity,  hath  gradually  acquired  to  com¬ 
pel  appearance  before  it.  In  regard  to  theexe- 
cution  of  the  decrees  it  gives,  it  feems  that  court 
has  not  been  quite  fo  luccefsful ;  at  lead,  thofe 
law-writers  whofe  works  I  have  had  an  oppor¬ 
tunity  to  fee,  hold  it  as  a  maxim,  that  the  court 
of  chancery  cannot  bind  the  eftate,  but  only 
the  perfon ;  and  as  a  confequence,  a  peri’on 
who  refufes  to  fubmit  to  its  decree  is  only  to 
be  confined  to  the  Fleet  prifon  *. 

Onthisoccalionlihall  obferve,  that  the  autho¬ 
rity  of  the  lord  chancellor  in  England,  in  his  ca¬ 
pacity  of  a  judge  cf  equity,  is  much  morenar- 
rowly  limited  than  that  which  the  praetors  in 
Romehad  been  able  to  affume.  TheRoman  prae¬ 
tors,  we  are  to  remark,  united  in  tbemfelves  the 
double  office  of  deciding  cafes  according  to  the 

*  The  Court  of  Chancery  was,  very  likely, the  firft  bftitut- 
ed  of  the  two  Courts  of  Equity  :  as  it  was  the  higher!  court 
in  the  kingdom,  it  was  beft  able  to  begin  the  eftablidunent 
of  an  office  or  pc  .ver,  which  naturally  gave  rife  at  firft  t*  £b 
many  objections.  The  Court  of  Exchequer, we  may  fupptfe, 
only  followed  the  example  of  the  Court  of  Chancery :  in  or¬ 
der  the  better  to  fecv.re  the  new  power  it  affiimed,  it  evei 
found  it  neeeflary  to  bring  out  the  wlrd  ftrength  it  conli 
mufferj  and  both  the  treaiurer  and  the  chancellor  cf  the 
Exchequer  fit  (or  are  fuppofed  to  fit)  in  the  Court  of  Ex¬ 
chequer,  when  it  is  formed  a;  a  Court  of  Equity.  • 
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civil  law  (jus  civile ),  and  to  the  praetorian  law, 
or  law  of  equity  ;  nor  did  there  exift  any  other 
court  befides  their  own,  that  might  ferve  as  a 
check  upon  them  :  hence  it  happened  that  their 
proceedings  in  the  career  of  equity  were  very 
arbitrary  indeed.  In  the  frit  place,  they  did  not 
ufe  to  make  it  any  very  ftrict  rule  to  adhere  to 
the  tenor  of  their  own  edicts,  during  the  whole  " 
year  which  their  office  lafted;  and  they  affiimed 
a  power  of  altering  them  as  they  thought  proper. 
To  remedy  fo  capital  a  defedt  in  the  aiftribution 
of  juftice,  a  law  was  paffed  fo  late  as  the  year 
of  Rome  6S7  (not  long  before  Tully’s  time) 
which  was  called  Lex  Cornelia,  from  the  name 
of  C.  Cornelius,  a  tribune  of  the  people,  who 
propounded  it  under  the  confullhipof  C.  Pifo, 
and  Man.  Glabrio.  By  this  law  it  was  enadted, 
that  praetors  ffiould  in  future  conftantly  decree 
according  to  their  own  edi£ts,  without  altering 
any  thing  in  them  during  the  whole  year  of  their 
pra?corfhip.  Some  modern  civilians  produce 
a  certain  fenatus-confult  to  the  fame  effect, 
which,  they  fay,  had  been  paffed  a  hundred 
years  before ;  while  others  are  of  opinion  that 
the  fame  is  not  genuine  :  however,  fuppofing 
it  to  be  really  fo,  the  paffing  of  the  law  we 
mention  Ihows  that  it  had  not  been  fo  well 


attended  to  as  it  ought  to  have  been. 
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Though 'the  above-mentioned  arbitrary  pro¬ 
ceedings  of  praetors  were  put  a  ftop  to,  they 
(till  retained  another  privilege,  equally  hurtful  j 
which  was,  that  every  new  praetor,  on  his  com¬ 
ing  into  office,  had  it  in  his  power  to  retain 
only  what  part  he  pleafed  of  the  edidts  of  his 
predeceffors,  and  to  reject  the  remainder :  from 
which  it  followed  that  the  praetorian  laws  or 
edicts,  though  provided  for  fo  great  a  number 
of  important  cafes,  were  really  in  force  for  only 
one  year,  the  time  of  the  duration  of  a  praetor’s 
office*.  Nor  was  a  regulation  made  to  re¬ 
medy  this  capital  defedt  in  the  Roman  juris¬ 
prudence  before  the  time  of  the  emperor  Ha¬ 
drian,  which  is  another  remarkable  proof  of 
the  very  great  tlownefs  with  which  ufeful  public 
regulations  take  place  in  every  nation.  Under 
the  reign  of  the  emperor  we  mention,  the  moll 
ufeful  edidts  of  former  praetors  were  by  his  order 
colledted,  or  rather  compiled,  into  one  general 

*  Thofe  edicts  of  their  predeceflors  in  office,  which  the 
new  praetors  thought  proper  to  retain,  were  called  edicta 
tralatitia;  thole  which  they  themfelves  publiflied  (as  alfo 
the  alterations  they  made  in  former  ones)  were  called  edicta 
nova.  From  the  above-mentioned  power  exercifed  by 
every  new  praetor  in  turn,  their  edidts  were  fometimes 
diftinguilhed  by  the  appellation  of  leges  annua1,  annual  laws. 
.See  Orat.  in  Verr.  i.  42. 
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edidi:,  which  was  thenceforwards  to  be  obferved 
by  all  civil  judges  in  their  decifions,  and  was 
accordingly  called  the  perpetual  edict  (pcr- 
petuum  ediclnm).  This  edidt,  though  now  loft, 
foon  grew  into  great  repute ;  all  the  jurif- 
confults  of  thofe  days  vied  with  each  other  in 
writingcommentaries  upon  it ;  and  the  emperor 
himfelf  thought  it  fo  glorious  an  act  of  his 
reign,  to  have  caufed  the  fame  to  be  framed, 
that  he  confidered  himfelf  on  that  account  as 
being  another  Numa*. 

But  the  Courts  of  Equity  in  England,  notwith- 
ftanding  the  extenfivejurifdicdion  they  have  been 
able,  in  procefs  of  time,  to  aflume,  never  fuper- 
feded  the  other  courts  of  law.  Thefe  courts  ftill 

*  Several  ether  more  extenfivc  law  compilations  were 
framed  after  the  perpetual  edict  we  mention  ;  there  having 
been  a  kind  of  emulation  between  the  Roman  emperors,  in 
regard  to  the  improvement  of  the  law.  At  laft,  under  the 
reignof  Juftinian,  thatcelebrated  compilation  waspublifhed, 
called  the  code  of  Juftinian,  which,  under  different  titles, 
comprifes  the  Roman  laws,  the  edicts  of  the  praetors,  to¬ 
gether  with  the  rescripts  of  the  emperors;  and  an  equal 
fandtion  was  given  to  the  whole.  This  was  an  event  of 
much  the  fame  nature  as  that  which  will  take  place  in  Eng¬ 
land,  whenever  a  coalition  fhall  be  effected  between  the 
courts  of  common  law,  and  thofe  of  equity,  and  both  fhall 
thenceforwards  be  bound  alike  to  frame  their  judgments 
from  the  whole  mate  of  decided  cafes  and  precedents  then 
exifting,  at  leaf!  fuch  of  it  as  will  be  poffible  to  bring  con- 
fiftentlv  together  into  one  compilation. 
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continue  to  exift  in  the  fame  manner  as  for¬ 
merly,  and  have  proved  a  lading  check  on  the 
innovations,  and  in  general  the  proceedings  of 
the  Courts  of  Equity.  And  here  we  may  re^ 
mark  the  fmgular,  and  at  the  fame  time  effec¬ 
tual,  means  of  balancing  each  other’s  influence/ 
reciprocally  poflefled  by  the  courts  of  the  two 
different  fpecies.  By  means  of  its  exclufive 
privilege  both  of  creating  and  iffuing  writs,  the 
Cqurt  of  Chancery  has  been  able  to  hinder  the 
courts  of  common  law  from  arrogating  to  them- 
felves  the  cognifance  of  thofe  new  cafes  which 
were  not  provided  for  by  any  law  in  being, 
and  thus  dangeroufly  uniting  in  themfelves  the 
power  of  judges  of  equity  with  that  of  judges 
of  common  law.  On  the  other  hand,  the  courts 
of  common  law  are  alone  inverted  with  the 
power  of  punifhing  (or  allowing  damages  for) 
thofe  cafes  of  violence  by  which  the  proceed¬ 
ings  of  the  Courts  of  Equity  might  be  oppofed; 
and  by  that  means  they  have  been  able  to  ob- 
ftruct  the  enterprifes  of  the  latter,  and  prevent 
their  effefting  in  themfelves  the  like  dangerous 
union  of  the  two  offices  of  judges  of  common 
law  and  of  equity. 

Owing:  to  the  fituation  of  the  Englifh  Courts 
of  Equity,  with  refpect  to  the  courts  of  com¬ 
mon  law,  thofe  courts  have  really  been  kept 
within  limits  that  may  be  called  exa£i ly  defined, 
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if  the  nature  of  their  functions  be  confidered. 
In  the  firft  place,  they  can  neither  touch  a£ts  of 
parliament,  nor  the  eftabliffied  praftice  of  the 
other  courts,  much  lefs  reverfe  the  judgments 
already  paffed  in  thefe  latter,  as  the  Roman 
praetors  fometimes  ufed  to  do  in  regard  to  the 
decifions  of  their  predeceffors  in  office,  and 
fometimes  alfo  in  regard  to  their  own.  The 
Courts  of  Equity  are  even  retrained  from  taking 
cognifance  of  any  cafe  for  which  the  other 
courts  can  poffibly  afford  remedies.  Nay,  fo 
ffrenuoufly  have  the  courts  of  common  law  de¬ 
fended  the  verge  of  their  frontier,  that  they 
have  prevented  the  Courts  of  Equity  from  ufing 
in  their  proceedings  the  mode  of  trial  by  a 
jury ;  fo  that,  when,  in  a  cafe  already  begun 
to  be  taken  cognifance  of  by  the  Court  of 
Chancery,  the  parties  happen  to  join  iffue  on 
any  particular  fa£t  (the  truth  or  falfehood  of 
which  a  jury  is  to  determine),  the  Court  of 
Chancery  is  obliged  to  deliver  up  the  caufe  to 
the  Court  of  King’s  Bench,  there  to  be  finally 
decided  *.  In  fine,  the  example  of  the  regu¬ 
larity  of  the  proceedings,  practifed  in  the  courts 
of  common  law,  has  been  communicated  to 
the  Courts  of  Equity ;  and  rolls  or  records 
are  carefully  kept  of  the  pleadings,  determina- 

*  See  Cunningham’s  and  Jacob’s  Law  Dictionaries, 
passim . 
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lions,  and  acts  of  thofe  courts,  to  ferve  as  rules 
for  future  decifions  *. 

So  far,  therefore,  from  having  it  in  his 
power  “  to  temper  and  moderate ,”  (that  is,  to 
alter )  the  written  law  or  ftatutes,  a  judge  of 
equity,  we  find,  cannot  alter  the  unwritten 
law,  that  is  to  fay,  the  eftablifhed  practice  of 
the  other  courts,  and  the  judgments  grounded 
thereupon, — nor  even  can  he  meddle  with  thofe 
cafes  for  which  either  the  written  or  unwritten 
law  has  already  made  general  provifions,  and 
of  which  there  is  a  poffibility  for  the  ordinary 
courts  of  law  to  take  cognifance. 

From  all  the  above  obfervations  it  follows, 
that,  of  the  Courts  of  Equity,  as  eftabiifhed  in 
England,  the  following  definition  maybe  given, 
which  is,  that  they  are  a  kind  of  inferior  expe- 
.  rimental  legiflature,  continually  employed  in 
finding  out  and  providing  law  remedies  for 
thofe  new  fpecies  of  cafes  for  which  neither 
the  courts  of  common  law,  nor  the  legiflature, 
have  as  yet  found  it  convenient  or  practicable 
to  eftablifh  any.  In  doing  which,  they  are  to 
forbear  to  interfere  with  fuch  cafes  as  they 
find  already  in  general  provided  for.  A  judge 

*  The  matter  of  the  rolls  is  the  keeper  of  thofe  records, 
as  the  litle  of  this  office  exprefles.  His  office  in  the  Courc 
of  Chancery  is  of  great  importance,  as  he  can  hear  and 
determine  caufes  in  the  abfence  of  the  lord  chancellor. 
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of  equity  is  alfo  to  adhere,  in  his  decifions,  to 
the  fyftem  of  decrees  formerly  pafled  in  his 
own  court,  regular  records  of  which  are  kept 
for  that  purpofe. 

From  this  latter  circumftance  it  again  fol¬ 
lows,  that  a  judge  of  equity,  by  the  very  ex- 
ercife  he  makes  of  his  power,  is  continually 
abridging  the  arbitrary  part  of  it ;  as  every 
new  cafe  he  determines,  every  precedent  he 
eftablifhes,  becomes  a  land-mark  or  boundary 
which  both  he  and  his  fucceffors  in  office  are 
afterwards  expedted  to  regard. 

Here  it  mav  be  added  as  a  conclufion,  that 

J  .V 

appeals  from  the  decrees  palled  in  the  Courts 
of  Equity  are  carried  to  the  houfe  of  peers  i 
which  circumftance  alone  might  fuggeft  that  a 
judge  of  equity  is  fubjected  to  certain  pofitive 
rules,  belides  thofe  <c  of  nature  and  conscience 
only  /’  an  appeal  being  naturally  grounded  on 
a  fuppofition  that  fome  rules  of  that  kind  were 
neglected. 

The  above  difcuffion  on  the  Englilh  law  has 
proved  much  longer  than  I  intended  at  firft  j  fo 
much  as  to  have  fwelled,  I  find,  into  two  new 
additional  chapters.  However,  I  confefs  I 
have  been  under  the  greater  temptation  to  treat 
at  fome  length  the  fubjedt  of  the  Courts  of 
Equity,  as  I  have  found  the  error  (which  may 
be  called  a  conftitutional  one)  concerning  the 
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arbitrary  office  of  thofe  courts,  to  be  counte¬ 
nanced  by  the  apparent  authority  of  lawyers, 
and  of  men  of  abilities,  at  the  fame  time  that 
I  have  not  feen  in  any  book  any  attempt  made 
profeffedly  to  confute  the  fame,  nor  indeed  to 
point  out  the  nature  and  true  office  of  the 
Courts  of  Equity. 


CHAP.  XII. 

Of  Criminal  Justice. 

We  are  now  to  treat  of  an  article,  which, 
though  it  does  not  in  England,  and  indeed 
ffiould  not  in  any  hate,  make  part  of  the, 
powers  which  are  properly  conftitutional, 
that  is,  of  the  reciprocal  rights  by  means  of 
which  the  powers  that  concur  to  form  the  go¬ 
vernment  conitantly  balance  each  other,  yet 
effentially  interefts  the  fecurity  of  individuals, 
and,  in  the  iffiue,  the  conftitution  itfelf ;  I  mean 
to  fpeak  of  criminal  juftice.  But,  previous  to 
an  expofition  of  the  laws  of  England  on  this 
head,  it  is  neceffary  to  defire  the  reader’s  at¬ 
tention  to  certain  confiderations. 

When  a  nation  intrufts  the  power  of  the 
hate  to  a  certain  number  of  perfons,  or  to  one, 
it  is  with  a  view  to  two  points  :  one,  to  repel 
more  effeftually  foreign  attacks  ;  the  other,  to 
maintain  domeftic  tranquillity. 
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To  accomplilh  the  former  point,  each  indi¬ 
vidual  furrenders  a  {hare  of  his  property,  and 
fometimes,  to  a  certain  degree,  even  of  his 
liberty.  But  though  the  power  of  thofe  who 
are  the  heads  of  the  ftate  may  thereby  be  ren¬ 
dered  very  confiderable,  yet  it  cannot  be  faid, 
that  liberty  is,  after  all,  in  any  high  degree  en¬ 
dangered  ;  becaufe,  fhould  ever  the  executive 
power  turn  againft  the  nation  a  ftrength  which 
ought  to  be  employed  folely  for  its  defence, 
this  nation,  if  it  were  really  free  (by  which  I 
mean,  unreftrained  by  political  prejudices), 
would  be  at  no  lofs  for  providing  the  means  of 
its  fecurity. 

In  regard  to  the  latter  obje£l,  that  is,  the 
maintenance  of  domeftic  tranquillity,  every  in¬ 
dividual  mull,  exclufive  of  new  renunciations 

i 

of  his  natural  liberty,  moreover  furrender 
(which  is  a  matter  of  far  more  dangerous  con- 
fequence)  a  part  of  his.perfonal  fecurity. 

The  legiflative  power  being,  from  the  nature 
of  human  affairs,  placed  in  the  alternative, 
either  of  expofing  individuals  to  dangers  which 
it  is  at  the  fame  time  able  extremely  to  dimi- 
niih,  or  of  delivering  up  the  ftate  to  the  bound- 
lefs  calamities  of  violence  and  anarchy,  finds 
itfelf  compelled  to  reduce  all  its  members 
within  reach  of  the  arm  of  the  public  power, 
and,  by  withdrawing  in  fuch  cafes  the  benefit 
of  the  fecial  ftrength,  to  leave  them  expofed, 
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bare,  and  defencelefs,  to  the  exertion  of  the 
comparatively  immenfe  power  of  the  executors 
of  the  laws. 

Nor  is  this  all;  for,  inftead  of  that  powerful 
re-aftion  which  the  public  authority  ought  in  the 
former  cafe  to  experience, here  it  mud  find  none ; 
and  the  law  is  obliged  to  profcribe  even  the  at¬ 
tempt  of  refiftance.  It  is  therefore  in  regulating 
fc  dangerous  a  power,  and  in  guarding  left  it 
fhould  deviate  from  the  real  end  of  its  inftitution, 
that  legiflation  oujrht  to  exert  all  its  efforts. 

But  here  it  is  of  great  importance  to  obferve, 
that  the  more  powers  a  nation  has  referved  to 
itfelf,  and  the  more  it  limits  the  authority  of  the 
executors  of  the  laws,  the  more  inauftrioufly 
ought  its  precautions  to  be  multiplied. 

In  a  ftate  where,  from  a  feriesof  events,  the 
will  of  the  prince  has  at  length  attained  to  hold 
the  place  of  law,  he  fpreads  an  univerfal  oppref- 
lion,  arbitrary  and  unrefifted  ;  even  complaint 
is  dumb:  and  the  individual,  undiftinguifhable 
by  him,  finds  a  kind  of  fafety  in  his  own  infigni- 
ficance.  With  rcfpeff  to  the  few  who  furround 
him, as  they  are  at  the  fame  time  theinftruments 
of  his  greatnefs,  they  have  nothing  to  dread  but 
momentary  caprices  ;  a  danger,  againft  which, 
if  there  prevails  a  certain  general  mildnefs  of 
manners,  they  are  in  a  great  meafure  fecured. 

But 
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But  in  a  date  where  the  miniflers  of  the  laws 
meet  with  obftacles  at  every  dep,  even  their 
fironged  padions  are  continually  put  in  motion  ; 
and  that  portion  of  public  authority,  depofited 
with  them  to  be  the  indrument  of  national 
tranquillity,  eafily  becomes  a.  mod  formidable 
weapon. 

Let  us  begin  with  the  mod  favourable  fup- 
pofition,  and  imagine  a  prince  whofe  intentions 
are  in  every  cafe  thoroughly  upright, — let  us 
even  fuppofe  that  he  never  lends  an  ear  to  the 
fuggeftions  of  thofe  whofe  intered  it  is  to  deceive 
him:  neverthelefs,  he  will  be  fubjedt  to  error: 
and  this  error,  which,  I  will  farther  allow,  folely 
proceeds  from  his  attachment  to  the  public  wel¬ 
fare,  yet  may  very  poffibly  happen  to  prompt 
him  to  act  as  if  his  views  were  directly  oppofite. 

When  opportunities  fliall  offer  (and  many 
fuch  will  occur)  of  procuring  a  public  advan¬ 
tage  by  overleaping  redraints,  confident  in  the 
uprightnefs  of  his  intentions,  and  being  natu¬ 
rally  not  very  earned:  to  difcover  the  diftant  evil 
confequences  of  adtions  in  which,  from  his  very 
virtue,  he  feels  a  kind  of  complacency,  he  will 
not  perceive,  that,  in  aiming  at  a  momentary 
advantage,  he  flrikes  at  the  laws  themfelves  on 
which  the  fafety  of  the  nation  reds,  and  that 
thofe  adts,  fo  laudable  when  we  only  confider 
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the  motive  of  them,  make  a  breach  at  which 
tyranny  -will  one  day  enter. 

Yet  farther,  he  will  not  even  underdand 
the  complaints  that  will  be  made  againd  him. 
To  infill  upon  them  will  appear  to  him  to  the 
laft  degree  injurious:  pride,  when  perhaps  he 
is  leaf!  aware  of  it,  will  enter  the  lids;  what  he 
began  with  calmnefs,  he  will  profecute  with 
warmth ;  and  if  the  laws  fliall  not  have  taken 
every  podible  precaution,  he  may  think  he  is 
adding  a  very  honed  part,  while  he  treats  as 
enemies  of  the  date,  men  whofe  only  crime 
will  be  that  of  being  more  fagacious  than  him- 
felf,  or  of  being  in  a  better  fituation  for  judg¬ 
ing  of  the  refults  of  meafures. 

But  it  were  to  exalt  human-nature  extrava¬ 
gantly,  to  think  that  this  cafe  of  a  prince,  who 
never  aims  at  augmenting  his  power,  may  not, 
in  any  fliape,  be  expedted  frequently  to  occur. 
Experience,  on  the  contrary,  evinces  that  the 
happieft  difpolitions  are  not  proof  againd  the 
allurements  of  power,  which  has  no  charms  but 
as  it  leads  on  to  new  advances  ;  authority  en¬ 
dures  not  the  very  idea  of  redraint;  nor  does 
it  ceafe  to  druggie  till  it  has  beaten  down  every 
boundary. 

Openly  to  level  every  barrier,  and  at  once  to 
afiume  the  abfolute  mader,  as  we  laid  before, 
would  be  a  fruitlefs  attempt.  But  it  is  here  to 
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be  remembered,  that  thofe  powers  of  the  peo¬ 
ple  which  are  referved  as  a  check  upon  the  fo- 
vereign  can  only  be  effe&ual  fo  far  as  they  are 
brought  into  action  by  private  individuals. 
Sometimes  a  citizen,  by  the  force  and  perfe- 
verance  of  his  complaints,  opens  the  eyes  of  the 
nation;  at  other  times,  fome  member  of  the 
legiflature  propofes  a  law  for  the  removal  of 
fome  public  abufe:  thefe,  therefore,  will  be  the 
perfons  againft  whom  the  prince  will  direct  all 
his  efforts*. 

And  he  will  the  more  affuredly  do  fo,  as,  from 
the  error  fo  ufual  among  men  in  power,  he  will 
think  that  the  oppofition  he  meets  with,  how¬ 
ever  general,  wholly  depends  on  the  a£livity  of 
but  one  or  two  leaders;  and  amidfl  the  calcula¬ 
tions  he  will  make,  both  of  the  fuppofed  fmall- 
nefs  of  the  obftacle  which  offers  to  his  view,  and 
of  the  decifive  confequence  of  the  Tingle  blow  he 
thinks  neceffary  to  {trike,  he  will  be  urged  on  by 
the  defpair  of  ambition  on  the  point  of  being 
baffled,  and  by  the  mod  violent  of  all  hatreds, 
that  which  was  preceded  by  contempt. 

In  that  cafe  which  I  am  ftill  confidering,  of  a 
really  free  nation,  the  fovereign  muft  be  very 
careful  that  military  violence  do  not  make  the 

*  By  the  word  prince,  I  mean  thofe  who,  under  what¬ 
ever  appellation,  and  in  whatever  government  it  may  be, 
are  at  the  head  of  public  affairs. 
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fmalleft  part  of  his  plan  :  a  breach  of  the  focial 
compact  like  this,  added  to  the  horrour  of  the  ex¬ 
pedient,  would  infallibly  endanger  his  whole  au¬ 
thority.  But,ontheotherhand,ashe  was  refolved 
to  fucceed,  he  will,  in  defe£t  of  other  refources, 
try  the  utmoft  extent  of  the  legal  powers  which 
the  constitution  has  intruded  with  him  ;  and  if 
the  laws  have  not  in  a  manner  provided  for  every 
poffible  cafe,  he  will  avail  himfelf  of  the  imper- 
fe£t  precautions  themfelves  that  have  been 
taken,  as  a  cover  to  his  tyrannical  proceedings; 
he  will  purfue  Steadily  his  particular  obje£t, 
while  his  profeffions  breathe  nothing  but  the 
general  welfare,  and  deStroy  the  affertors  of  the 
laws,  under  the  very  Shelter  of  the  forms  con¬ 
trived  for  their  fecurity*. 

This  is  not  all;  independently  of  the  imme¬ 
diate  mifchief  he  may  do,  if  the  legislature  inter- 
pofe  not  in  time,  the  blows  will  reach  the  con¬ 
stitution  itfelf ;  and  the  confternation  becoming 
general  among  the  people,  each  individual  will 

*  If  there  were  any  perfon  who  charged  me  with  ca¬ 
lumniating  Human-nature,  for  it  is  her  alone  I  am  accuGng 
here,  I  would  defire  him  to  call  his  eyes  on  the  hiftory  of  a 
Lewis  XI. — of  a  Richelieu ,  and,  above  all,  on  that  of  Eng¬ 
land  before  the  revolution  :  he  would  fee  the  arts  and  a<fti- 
vity  of  government  increafe,  in  proportion  as  it  gradually 
loft  its  means  of  oppreflion. 
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find  himfelf  enflaved  in  a  ftate  which  yet  may 
ftil]  exhibit  all  the  common  appearances  of  li¬ 
berty. 

Not  only,  therefore,  the  fafety  of  the  indivi¬ 
dual,  but  that  of  the  nation  itfelf,  requires  the 
utmofl:  precautions  in  the  eflablilhment  of  that 
neceflfary  but  formidable  prerogative  of  difpenf- 
ing  punilhments.  The  firft  to  be  taken,  even 
without  which  it  isimpoflible  to  avoid  the  dan¬ 
gers  above  fuggefted,  is,  that  it  never  be  left 
at  the  difpofal,  nor,  if  it  be  pofhble,  expofed 
to  the  influence  of  the  man  who  is  the  depofi- 
tary  of  the  public  power. 

The  next  indifpenfable  precaution  is,  that 
neither  fhall  this  power  be  veiled  in  the  legif- 
lative  body  ;  and  this  precaution,  fo  necelfary 
alike  under  every  mode  of  government,  be¬ 
comes  doubly  fo,  when  only  a  fmall  part  of  the 
nation  has  a  fhare  in  the  legiflative  power. 

If  the  judicial  authority  were  lodged  in  the 
legiflative  part  of  the  people,  not  only  the  great 
inconvenience  mull  enfue  ot  its  thus  becoming 
independent,  but  alfo  that  worll  of  evils,  the  fup- 
preffion  of  the  foie  circumftance  that  can  well 
identify  this  part  of  the  nation  with  the  whole, 
which  is,  a  common  fubiedtion  to  the  rules  which 
they  themfelves  prefcribe.  1  he  legiflative  body, 
which  could  not,  without  ruin  to  itfelf,  eftablilh, 
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openly  and  by  direct  laws,  dillindtions  in  fa¬ 
vour  of  its  members,  would  introduce  them  by 
its  judgments :  and  the  people,  in  electing  re- 
prefentatives,  would  give  themfelves  mailers. 

The  judicial  power  ought  therefore  abso¬ 
lutely  to  refide  in  a  fubordinate  and  dependent 
body, — dependent,  not  in  its  particular  adls, 
with  regard  to  w7hich  it  ought  to  be  a  fandlu- 
ary,  but  in  its  rules  and  in  its  forms,  which  the 
legiflative  authority  muft  prefcribe.  How  is 
this  body  to  be  compofed  ?  In  this  refpedt  fur¬ 
ther  precautions  muft  be  taken. 

In  a  Hate  where  the  prince  is  abfolute  mailer, 
numerous  bodies  of  judges  are  moll  convenient, 
inafmuch  as  they  reftrain,  in  a  conliderable  de¬ 
gree,  that  refpedl  of  perfons  w7hich  is  one  inevi¬ 
table  attendant  on  that  mode  of  government. 
Befides,  thofe  bodies,  whatever  their  outward 
privileges  may  be,  being  at  bottom  in  a  Hate  of 
great  Weaknefs,  have  no  other  means  of  acquir¬ 
ing  the  refpedlof  the  people  than  their  integri¬ 
ty,  and  their  conllancy  inoblerving  certain  rules 
and  forms  :  nay,  thefe  circumllances  united,  in 
fome  degree  over-awe  the  fovereign  himfelf, 
and  difcourage  the  thoughts  he  might  entertain 
of  making  them  the  tools  of  his  caprices*. 

Bet 

*  The  above  obfervations  are  in  a  great  meafhre  meant  to 
allude  to  theFrench  parlancns ,  and  particularly  that  of  Paris, 
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But  in  a  ftriftly  limited  monarchy,  that  is, 
where  the  prince  is  underftood  to  be,  and  in 
fa£t  is,  fubject  to  the  laws,  numerous  bodies  of 
judicature  would  be  repugnant  to  the  fpirit  of 
the  conftitution,  which  requires  that  all  powers 
in  the  ftatc  fhould  be  as  much  confined  as  the 
end  of  their  inftitution  can  allow  ;  not  to  add, 
that,  in  the  viciflitudes  incident  to  fuch  a 
ftate,  they  might  exert  a  very  dangerous  in¬ 
fluence. 

which  formsfuch  a  confiderable  body  as  to  have  been  once 
fummoned  as  a  fourth  order  to  the  general  eftates  of  the 
kingdom.  The  weight  of  that  body,  increased  by  the  cir- 
cumftance  of  the  members  holding  their  places  for  life,  has 
in  general  been  attended  with  the  advantage  juft  mention¬ 
ed,  of  placing  them  above  being  over-awed  by  private  in¬ 
dividuals  in  the  adminiftration  either  of  civil  or  criminal 
juftice;  it  has  even  rendered  them  fo  difficult  to  be  ma¬ 
naged  by  the  court,  that  the  minifters  have  been  at  times 
obliged  to  appoint  particular  judges,  or  commissaries,  to  try 
fuch  men  as  they  refolved  to  ruin. 

Thel'e,  however,  are  only  local  advantages,  and  rela¬ 
tive  to  the  nature  of  the  French  government,  which  is  an 
uncontrouled  monarchy,  with  confiderable  remains  of  arif- 
tocracy.  But  in  a  free  ftate,  fuch  a  powerful  body  of  men, 
veiled  with  the  power  of  deciding  on  the  life,  honour,  and 
property  of  the  citizens,  would,  as  will  be  prefently  fhown, 
be  productive  of  very  dangerous  political  confequences  ; 
and  the  more  fo,  if  fuch  judges  had,  as  is  the  cafe  all  over 
the  world,  except  here,  the  power  of  deciding  upon  the 
matter  of  law,  and  the  matter  of  fa<ft. 
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Befides,  that  awe  which  is  naturally  infpired 
bv  fuch  bodies,  and  is  fo  ufeful  when  it  is  ne- 
ceffary  to  (Lengthen  the  feeblenefs  of  the  laws, 
would  not  only  be  fuperfluous  in  a  date  where 
the  whole  power  of  the  nation  is  on  their  fide, 
but  would  moreover  have  the  mifchievous  ten¬ 
dency  to  introduce  another  fort  of  fear  than 
that  which  men  muft  be  taught  to  entertain. 
Thofe  mighty  tribunals,  I  am  willing  to  fup- 
pofe,  would  preferve,  in  all  lituations  of  affairs, 
that  integrity  which  diftinguidies  them  in  dates 
©f  a  different  conditution  ;  they  would  never 
inquire  after  the  influence,  dill  lefs  the  political 
fentiments,  of  thofe  whole  fate  thev  were  called 
to  decide ;  but  thefe  advantages  not  being 
founded  in  the  neceflitv  of  things,  and  the 
power  of  fuch  judges  feeming  to  exempt  them 
from  being  fo  very  virtuous,  men  would  be  in 
danger  of  taking  up  the  fatal  opinion,  that  the 
iimple  exa£t  obfervance  of  the  laws  is  not  the 
only  talk  of  prudence:  the  citizen  called  upon 
to  defend,  in  the  fphere  where  fortune  has 
placed  him,  his  own  rights,  and  thofe  of  the 
nation  itfelf,  would  dread  the  confequence  of 
even  a  lawful  conduct,  and  though  encouraged 
by  the  law,  might  defert  himfelf  when  he  came 
to  behold  its  miniders. 

In  the  affembly  of  thofe  who  fit  as  his  judges, 
the  citizen  might  poflibly  defcry  no  enemies: 
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but  neither  would  he  fee  any  man  whom  a 
fmiilarity  of  circumftances  might  engage  to 
take  a  concern  in  his  fate:  and  their  rank, 
efpecially  when  joined  with  their  numbers, 
would  appear  to  him  to  lift  them  above  that 
which  over-awes  injuftice,  where  the  law  has 
been  unable  to  fecure  any  other  check, — I  mean 
the  reproaches  of  the  public. 

And  thefe  his  fears  would  be  confiderablv 
heightened,  if,  by  the  admiffion  of  the  jurif- 
prudence  received  among  certain  nations,  he 
beheld  thofe  tribunals,  already  fo  formidable, 
wrap  themfelves  up  in  myftery,  and  be  made, 
as  it  were,  inacceffible*. 

He 

*  An  alluhcn  is  made  here  to  the  fecrefy  with  which  the 
proceedings,  in  theadminiftration  of  criminal  juftice,  are  to 
be  carried  on,  according  to  the  rules  of  the  civil  law,  which 
in  that  refpeft  are  adopted  over  all  Europe.  As  foon  as  the 
prifoner  is  committed,  he  is  debarred  of  the  fight  of  evesy 
body,  till  he  has  gone  through  his  feveral  examinations. 
One  or  two  judges  are  appointed  to  examine  him,  with  a 
clerk  to  take  his  anfwers  in  writing  r  and  he  fiands  alone 
before  them  in  fome  private  room  in  the  prifon.  The  wit- 
nefies  are  to  be  examined  a-part,  !ind  he  is  not  admitted  to 
fee  them  till  their  evidence  is  clofed:  they  are  then  con¬ 
fronted  together  before  all  the  judges,  to  the  end  that  the 
witnedes  may  fee  if  the  prifoner  is  really  the  man  they 
meant  in  giving  their  refpe&ive  evidences,  and  that  the- 
prifoner  may  objeff  to  fuch  of  them  as  he  {hall  think  proper. 
This  done,  the  depofitions  of  thofe  witnefles  who  are  ad¬ 
judged 
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He  could  not  think,  without  difmay,  of  thofe 
vaft  prifons  within  which  he  is  one  day  perhaps 
to  be  immured — of  thofe  proceedings,  unknown 
to  him,  through  which  he  is  to  pafs — of  that 
total  feclufion  from  the  fociety  of  other  men — - 
nor  of  thofe  long  and  fecret  examinations,  in  V 
which,  abandoned  wholly  to  himfelf,  he  will 
have  nothing  but  a  paffive  defence  to  oppofe 
to  the  artfully  varied  qufeftions  of  men,  whofe 

judged  upon  trial  to  be  exceptionable,  are  fet  afide  :  the  de- 
pofitions  of  the  others  are  to  be  laid  before  the  judges,  as 
well  as  the  anfwers  of  the  prifoner,  who  has  been  pre- 
vioufly  called  upon  to  confirm  or  deny  them  in  their  pre¬ 
fence;  and  a  copy  of  the  whole  is  delivered  to  him,  that  he 
may,  with  the  afliftance  of  a  counfel,  which  is  now  granted 
him,  prepare  for  his  juftification.  The  judges  are,  as  has 
been  faid  before,  to  decide  both  upon  the  matter  of  law 
and  the  matter  of  fa<£f,  as  well  as  upon  all  incidents  that 
may  arife  during  the  courfe  of  the  proceedings,  fuch  as 
admitting  witnefTes  to  be  heard  in  behalf  of  the  prifoner,  &c. 

This  mode  of  criminal  judicature  may  be  ufeful  as  to  the 
bare  difcovering  of  truth, — a  thing  which  I  do  not  propofe 
to  difcufs  here ;  but,  at  the  fame  time,  a  prifoner  is  fo  com¬ 
pletely  delivered  up  into  the  hands  of  the  judges,  who  even 
can  detain  him  almoft  at  pleafure  by  multiplying  or  de¬ 
laying  his  examinations,  that,  whenever  it  is  adopted,  men 
are  almoft  as  much  afraid  of  being  accufed,  as  of  bein^ 
guilty,  and  efpecially  grow  very  cautious  how  they  inter¬ 
fere  in  public  matters.  We  fhall  fee  prefently  how  the 
trial  by  jury,  peculiar  to  the  Englifli  nation,  is  admirably 
adapted  to  the  nature  of  a  free  ftate. 

M2 


inten- 


ICA 


THE  CONSTITUTION 


intentions  he  fhall  at  leaft  mittruft,  and  in  which 
his  fpirits,  broken  down  by  folitudc,  fhall  re¬ 
ceive  no  fupport,  either  from  the  counfels  of 
his  friends,  or  the  looks  of  thofe  who  fhall  offer 
up  vows  for  his  deliverance. 

The  fecurity  of  the  individual,  and  the  con- 
fcioufnefs  of  that  fecurity,  being  then  equally 
effential  to  the  enjoyment  of  liberty,  and  ne- 
ceffary  for  the  prefervation  of  it,  thefe  two 
points  muft  never  be  left  out  of  fight,  in  the 
eftablifhment  of  a  judicial  powerj  and  I  con¬ 
ceive  that  they  neceffarily  lead  to  the  following 
maxims. 

In  the  fil'd:  place  I  fhall  remind  the  reader  of 
what  has  been  laid  down  above,  that  the  ju¬ 
dicial  authority  ought  never  to  refide  in  an  in¬ 
dependent  body;  ftill  lefs  in  him  who  is  already 
the  truftee  of  the  executive  power. 

Secondly,  the  party  accufed  ought  to  be  pro¬ 
vided  with  every  potTible  means  of  defence. 
Above  all  things,  the  whole  proceedings  ought 
to  be  public.  The  courts,  and  their  different 
forms,  muft  be  fuch  as  to  infpire  refpedt,  but 
never  terror :  and  the  cafes  ought  to  be  fo  ac¬ 
curately  afeertained, — the  limits  fo  clearly 
marked, — as  that  neither  the  executive  power, 
nor  the  judges,  may  ever  hope  to  tranfgrefs 
them  with  impunity. 

In  fine,  lince  we  muft  abfolutely  pay  a  price 
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for  the  advantage  of  living  in  fociety,  not  only 
by  relinquifhing  fome  fhare  of  our  natural  li¬ 
berty  (a  furrender  which,  in  a  wifely-framed 
government,  a  wife  man  will  make  without 
reluctance)  but  even  alfo  by  refigning  part  of 
our  perfonal  fecurity, — in  a  word,  fince  all  ju¬ 
dicial  power  is  an  evil,  though  a  necelfary  one, 
no*  care  fhould  be  omitted  to  reduce  as  far  as 
poflible  the  dangers  of  it. 

As  there  is,  however,  a  period  at  which  the 
prudence  of  man  muft  Hop,  at  which  the  fafety 
of  the  individual  mult  be  given  up,  and  the  law 
is  to  refign  him  over  to  the  judgment  of  a  few 
perfons,  that  is,  to  fpeak  plainly,  to  a  decifion 
in  fome  fenfe  arbitrary,  it  is  neceflary  that  the 
law  fhould  narrow  as  far  as  poffible  this  fphere 
of  peril,  and  fo  order  matters,  that  when  the 
fubjeCt  fhall  happen  to  be  fummoned  to  the 
decifion  of  his  fate  by  the  fallible  confidence 
of  a  few  of  his  fellow-creatures,  he  may  always 
find  in  them  advocates,  and  never  adverfaries 
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CHAP.  XIII. 


The  Subject  continued. 
having  offered  to  the  reader,  in  the 


preceding  chapter,  fuch  general  confiderations 
as  I  thought  neceffary,  in  order  to  convey  a 


jufter  idea  of  the  fpirit  of  the  criminal  judica¬ 


ture  in  England,  and  of  the  advantages  peculiar 
to  it,  I  now  proceed  to  exhibit  the  particulars. 

When  a  perfon  is  charged  with  a  crime,  the 
magiflrate,  who  is  called  in  England  a  justice  of 
the  peace,  iffues  a  warrant  to  apprehend  him  ; 
but  this  warrant  can  be  no  more  than  an  order 
for  bringing  the  party  before  him  :  he  muft  then 
hear  him,  and  take  down  in  writing  his  anfwers, 
together  with  the  different  informations.  If  it 
appears,  on  this  examination,  either  that  the 
crime  laid  to  the  charge  of  the  perfon  who  is 
brought  before  the  juftice  was  not  committed, 
or  that  there  is  no  juft  ground  to  fufpect  him 
of  it,  he  mult  be  fet  abfolutely  at  liberty;  if 
the  contrary  refults  from  the  examination,  the 
party  accufed  muft  give  bail  for  his  appearance 
to  anfvverto  the  charge,  unlefs  in  capital  cafes; 
for  then  he  muft,  for  fafer  cuftody,  be  really 
committed  to  prilon,  in  order  to  take  his  trial 
at  the  next  feffions. 
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But  this  precaution,  of  requiring  the  exami¬ 
nation  of  an  accufed  perfon,  previous  to  his 
imprifonment,  is  not  the  only  care  which  the 
law  has  taken  in  his  behalf ;  it  has  farther  or¬ 
dained,  that  the  accufation  again  ft  him  lhould 
be  again  difcufled,  before  he  can  be  expofed 
to  the  danger  of  a  trial.  At  every  fetlion  the 
fheriff  appoints  what  is  called  the  grand  jury. 
This  aftembly  muft  be  compofed  of  more  than 
twelve  men,  and  lefs  than  twenty-four  ;  and  is 
always  formed  out  of  the  moil  confiderable 
perfons  in  the  county.  Its  funftion  is  to  ex¬ 
amine  the  evidence  that  has  been  given  in  fup- 
port  of  every  charge  :  if  twelve  of  thofe  perfons 
do  not  concur  in  the  opinion  that  an  accufation 
is  well  grounded,  the  party  is  immediately  dif- 
charged ;  if,  on  the  contrary,  twelve  of  the 
grand  jury  find  the  proofs  fufficient,  the  prifoner 
is  faid  to  be  indifled,  and  is  detained  in  order 
to  go  through  the  remaining  proceedings. 

On  the  day  appointed  for  his  trial,  the  prifon¬ 
er  is  brought  to  the  bar  of  the  court,  where  the 
judge,  after  cauftng  the  bill  of  indithnent  to  be 
read  in  his  prefence,  muft  afk  him  how  he  would 
be  tried  :  to  which  the  prifoner  anfwers,  By  God 
and  my  country j  by  which  he  is  underftood 
to  claim  to  be  tried  by  a  jury,  and  to  have 
all  the  judicial  means  of  defence  to  which  the 
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law  entitles  him.  The  fheriff  then  appoint* 
what  is  called  the  petit  jury  :  this  muft  be  com¬ 
posed  of  twelve  men,  chofen  out  of  the  county 
where  the  crime  was  committed,  and  poffeffed 
of  a  landed  income  of  ten  pounds  a  year : 
their  declaration  finally  decides  on  the  truth 
or  falfehood  of  the  accufation. 

As  the  fate  of  the  prifoner  thus  entirely  de¬ 
pends  on  the  men  who  compofe  this  jury,  juf- 
tice  requires  that  he  Should  have  a  (hare  in  the 
choice  of  them ;  and  this  he  has  through  the 
extenfive  right  which  the  law  has  granted  him, 
of  challenging,  or  obje&ing  to,  Such  of  them 
as  he  may  think  exceptionable. 

Thefe  challenges  are  of  two  kinds.  The 
firft,  which  is  called  the  challenge  to. the  array  > 
has  for  its  object  to  have  the  whole  pannel  fet 
afide  :  it  is  propofed  by  the  prifoner  when  he 
thinks  that  the  iheriff  who  formed  the  pannel  is 
not  indifferent  in  the  caufe  ;  for  inftance,  if  he 
thinks  he  has  an  intereff  in  the  profecution,  that 
he  is  related  to  the  profecutor,  or  in  general 
to  the  party  who  pretends  to  be  injured. 

The  Second  kind  of  challenges  are  called, 
to  the  polls  (in  capita)  :  they  are  exceptions 
propofed  againft  the  jurors,  Severally,  and  are 
reduced  to  four  heads  by  Sir  Edward  Coke. — 
That  which  he  calls  propter  honoris  respectum> 

may 
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may  be  propofed  againft  a  lord  impannelled 
on  a  jury ;  or  he  might  challenge  himfelf. 
That  propter  defection  takes  place  when  a  juror 
is  legally  incapable  of  ferving  that  office,  as,  if 
he  was  an  alien;  if  he  had  not  an  eftate  fuffi- 
cient  to  qualify  him,  &c.  That  propter  delic¬ 
tum  has  for  its  obje£f  to  fet  afide  any  juror  con¬ 
victed  of  fuch  crime  or  mifdemeanor  as  renders 
him  infamous,  as  felony,  perjury,  &c.  That 
propter  affectum  is  propofed  againft  a  juror  who 
has  an  intereft  in  the  conviftion  of  theprifoner: 
he,  for  inftance,  who  has  an  action  depending 
between  him  and  the  prifoner  ;  he  who  is  of  kin 
to  the  profecutor,  or  his  counfel,  attorney,  or  of 
the  fame  fociety  or  corporation  with  him,  &c.* 

In  fine,  in  order  to  relieve  even  the  imagina¬ 
tion  of  the  prifoner,  the  law  allows  him,  inde¬ 
pendently  of  the  feveral  challenges  above-men¬ 
tioned,  to  challenge  peremptorily,  that  is  to  fay, 
without  fhowing  any  caufe,  twenty  jurors  fuc- 
ceffively  f . 

When  at  length  the  jury  is  formed,  and  they 
have  taken  their  oath,  the  indictment  is  opened, 

*  When  a  prifoner  is  an  alien,  one  half  of  the  jurors 
mull  alfo  be  aliens ;  a  jury  thus  formed  is  called  a  jury  de 

me&ietate  lingua:. 

f  When  thefe  feveral  challenges  reduce  too  much  the 
number  of  the  jurors  on  the  pannel,  which  is  forty-eight, 
new  ones  are  named  on  a  writ  of  the  judge,  who  are  named 
the  tale s,  from  thofe  words  of  the  writ,  decern  or  octQ  tales. 
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and  the  profecutor  produces  the  proofs  of  his 
accufation.  But,  unlike  to  the  rules  of  the  civil 
law,  the  vvitnefles  deliver  their  evidence  in  the 
prefence  of  the  prifoner:  the  latter  may  put 
quellions  to  them;  he  may  alfo  produce  wit- 
neffes  in  his  behalf,  and  have  them  examined 
upon  oath.  Laftly,  he  is  allowed  to  have  a 
counfel  to  affift  him,  not  only  in  the  difcufiion 
of  any  point  of  law  which  may  be  complicated 
with  the  fadl,  but  alfo  in  the  inveftigation  of  the 
fact  itfelf,  and  who  points  out  to  him  the  quef- 
tions  he  ought  to  afk,or  evenalksthem  for  him*. 

Such  are  the  precautions  which  the  law  has 
devifcd  for  cafes  of  common  profecutions;  but 
In  thofe  for  high  treafon,  and  for  mifprifion  of 
treafon,  that  is  to  fay,  for  a  confpiracy  againft 
the  life  of  the  king,  or  againft  the  ftate,  and  for 
a  concealment  of  iff, — accufations  which  fup- 
pofe  a  heat  of  party  and  powerful  accufers, — 
the  law  has  provided  for  the  accufed  party  far¬ 
ther  fafeguards. 

Firft,noperfon  can  be  queftionedfor  any  trea¬ 
fon,  except  a  diredt  attempt  on  the  life  of  the 
king,  after  three  years  elapfed  fmce  the  offence. 

*  This  laft  article,  however,  is  not  eftablifhed  by  law, 
except  in  cafes  of  treafon  ;  it  is  done  only  through  cuftom 
and  the  indulgence  of  the  judges. 

f  The  penalty  of  a  mifprifion  of  treafon  is,  the  for¬ 
feiture  of  all  goods,  and  imprifonmeut  for  life. 
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2°.  The  accufed  partv  may,  independently  of  his 
other  legal  grounds  of  challenging,  peremptorily 
challenge  thirty-five  jurors.  3°.  He  may  have 
two  counfel  to  aflift  him  through  the  whole 
courfe  of  the  proceedings.  4°.  That  his  witneff- 
es  may  not  be  kept  away,  the  judges  muft  grant 
him  the  fame  compulfive  procefs  to  bring  them 
in,  which  they  iflue  to  compel  the  evidences 
againft  him.  5°.  A  copy  of  his  indictment  muft 
be  delivered  to  him  ten  days  at  leaft  before  the 
trial,  in  prefence  of  two  witnefles,  and  at  the 
expenfe  of  five  fhillings;  which  copy  muft  con¬ 
tain  all  the  faCts  laid  to  his  charge,  the  names, 
profeflions,  and  abodes,  of  the  jurors  who  are  to 
be  on  the  pannel,  and  of  all  the  witnefles  who 
are  intended  to  be  produced  againft  him*. 

When,  either  in  cafes  of  high  treafon,  or  of 
inferior  crimes,  the  profecutor  and  the  prifoner 
have  clofed  their  evidence,  and  the  witnefles 
have  anfwered  to  the  refpecdive  queftions  both 
of  the  bench,  and  of  the  jurors,  one  of  the 
judges  makes  a  fpeech,  in  which  he  fums  up 
the  fads  which  have  been  advanced  on  both 
Tides.  He  points  out  to  the  jury  what  more 
precifely  conftitutes  the  hinge  of  the  queftion 
betore  them ;  and  he  gives  them  his  opinion 

*  Stat.  7  Will.  III.  c.  3.  ancf  7  Ann,  c.  21.  The  latter 
was  to  be  in  force  only  after  the  death  of  the  late  Pretender. 

both 
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both  with  regard  to  the  evidences  that  have 
been  given,  and  to  the  point  of  law  which  is 
to  guide  them  in  their  decifion.  This  done, 
the  jury  withdraw  into  an  adjoining  room, 
where  they  mud  remain  without  eating  and 
drinking,  and  without  fire,  till  they  have  agreed 
unanimoufiy  among  themfelves,  unlefs  the 
court  give  a  permitTion  to  the  contrary.  Their 
declaration  or  verdi£t  ( veredictum )  muft  (unlefs 
they  choofe  to  give  a  fpecial  verdict)  pronounce 
exprefsly,  either  that  the  prifoner  is  guilty,  or 
that  he  is  not  guilty, of  the  fact  laid  to  his  charge. 
Laftly,  the  fundamental  maxim  of  this  mode  of 
proceeding  is,  that  the  jury  muft;  be  unanimous. 

And  as  the  main  object  of  the  inftitution  of 
the.  trial  by  a  jury  is  to  guard  accufed  perfons 
againft  all  decifions  whatfoever  by  men  in¬ 
verted  with  any  permanent  official  authority  *, 
it  is  not  only  a  fettled  principle  that  the  opin¬ 
ion  which  the  judge  delivers  has  no  weight  but 
fuch  as  the  jury  choofe  to  give  it  j  but  their 
verdict  muft  befides  comprehend  the  whole 
matter  in  trial,  and  decide  as  well  upon  the 
fa£t,  as  upon  the  point  of  law  that  may  arife 
out  of  it :  in  other  words,  they  muft  pro- 


*  “  Laws,”  as  Junius  fays  extremely  well,  “  are  in- 
“  tended,  not  to  truft  to  what  men  will  do,  but  to  guard 
“  againft  what  they  may  do.” 
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nounce  both  on  the  commiflion  of  a  certain 
fa£t,  and  on  the  reafon  which  makes  fuch 
fa£t  to  be  contrary  to  law  *. 

This  is  even  fo  eftential  a  point,  that  a  bill  of 
indictment  muft  exprefsly  be  grounded  upon 
thofe  two  objects.  Thus  an  indictment  for 
treafon  mult  charge,  that  the  alleged  fa£ts  were 
committed  with  a  treafonable  intent  ( prodito - 
rie).  An  indictment  for  murder  muft  exprefs, 
that  the  fact  has  been  committed  with  vialice 
prepense,  or  afore-thought.  An  indictment  for 
robbery  muft  charge,  that  the  things  were  taken 
with  an  intention  to  rob  f  anhno  furandi),  &c.*f\ 

•  Juries 

*  Unlefs  they  choofe  to  give  a  special  verdict. — “  When 
“  the  jury,”  fays  Coke,  “  doubt  of  the  law,  and  intend  to 
S  do  that  which  is  juft,  they  find  the  special  matter  and  the 
entry  is,  Et  super  totd  materia petunt  discretionem  justiciario- 
rum.”  Inft.  iv.  p.  41 . — Thefe  words  of  Coke,  we  may  ob- 
ferve,  confirm  beyond  a  doubt  the  power  of  the  jury  to  de¬ 
termine  on  the  whole  matter  in  trial:  a  power  which  in  all 
conftitutional  views  is  neceftarv ;  and  the  more  fo,  fince  a 
prifoner  cannot  in  England  challenge  the  judge,  as  he  can 
under  the  civil  law,  and  for  the  fame  caufe  as  he  can  a 
witnefs.  1 

t  The  principle  that  a  jury  is  to  decide  both  on  the  fadt 
and  the  criminality  of  it,  is  fo  well  underftood,  that  if  a  ver- 
didt  were  fo  framed  as  only  to  have  for  its  objedt  the  bare 
exiftence  of  the  fadt  laid  to  the  charge  of  the  prifoner,  no 
punifhment  could  be  awarded  by  the  judge  in  confequence 
of  it.  Thus,  in  the  profecution  of  Woodfall,  for  printing 

Junius's 
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Juries  are  even  fo  uncontroulable  In  their 
verdidt, — fo  apprehenfive  has  the  conftitution 
been  left  precautions  to  reftrain  them  in  the 
exert  ife  of  their  functions,  however  fpecious  in 
the  beginning,  might  in  the  iffue  be  converted 
to  the  very  deftrudiion  of  the  ends  of  that 
inftitution, — that  it  is  a  repeated  principle  that 
a  juror,  in  delivering  his  opinion,  is  to  have 
no  other  rule  but  his  opinion  itfelf, — that  is  to 
fay,  no  other  rule  than  the  belief  which  refults 
to  his  mind  from  the  fadts  alleged  on  both 
Tides,  from  their  probability,  from  the  credi¬ 
bility  of  the  witneffes,  and  even  from  all  fuch 
circumitances  as  he  may  have  a  private  know¬ 
ledge  of.  Lord  chief-juftice  Hale  expreffes 
himfelf  on  this  fubjedf,  in  the  following  terms, 
in  hisHiftoryof  the  Common  Law  ofEngland, 
chap.  12.  §  ii.  * 

41  In  this  recefs  of  the  jury,  they  are  to 
“  confider  their  evidence,  to  weigh  the  credi- 
“  bility  of  the  witneffes,  and  the  force  and 
“  efficacy  of  their  teftimonies ;  wherein  (as  I 
ce  before  faid)  they  are  not  precilely  bound  to 
,c  the  rules  of  the  civil  law,  viz.  to  have 
“  two  witneffes  to  prove  every  fadt,  unlefs  it 

Junius’s  Letter  to  the  King,  the  jury  brought  in  the  follow¬ 
ing  verdi guilty  nf  printing  and  publishing  only  ;  the  con- 
fequence  of  which  was  the  difeharge  of  the  prisoner. 

“  be 
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*e  be  in  cafes  of  treafon,  nor  to  rejeft  one 
“  witnefs  becaufe  he  is  Angle,  or  always  to 
‘f  believe  two  witneffes,  if  the  probability  of 
“  the  faff  does  upon  other  circumftances 
“  reafonably  encounter  them  ;  for  the  trial 
“  is  not  here  Amply  by  witneffes,  but  by 
“jury  :  nay  it  may  fo  fall  out,  that  a  jury 
“  upon  their  own  knowledge  may  know  a 
<(  thing  to  be  falfe,  that  a  witnefs  fwore  to  be 
“  true,  or  may  know  a  witnefs  to  be  incompe- 
<£  tent  or  incredible,  though  nothing  be  objedt- 
“  ed  againft  him— -and  may  give  their  verditt 
“  accordingly 

If  the  verdict  pronounces  not  guilty ,  the 
prifoner  is  fet  at  liberty,  and  cannot,  on  any 
pretence,  be  tried  again  for  the  fame  offence. 
If  the  verdict  declares  him  guilty,  then,  and  not 
till  then,  the  judge  enters  upon  his  fundtion 
as  a  judge,  and  pronounces  the  punifhment 
which  the  law  appoints  j\  But,  even  in  this 

cafe, 

*  The  fame  principles  and  forms  are  obferved  in  civil 
matters,  only  peremptory  challenges  are  not  allowed. 

f  When  the  parties  accufed  is  one  of  the  lords  temporal, 
he  likevvife  enjoys  the  univerfal  privilege  of  being  judged 
by  his  peers 5  though  the  trial  then  differs  in  feveral  re- 
fpe&s.  In  the  firfl  place,  as  to  the  number  of  the  jurors  : 
all  the  peers  are  to  perform  thefunftion  of  fuch,  and  they 
mult  be  fummoned  at  lealt  twenty  days  beforehand.  IL 
When  the  trial  takes  place  during  the  feliion,  it  is  faid  to 
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cafe,  he  is  not  to  judge  according  to  his  own 
difcretion  only  ;  he  muft  ftrictly  adhere  to  the 
letter  of  the  law  ;  no  conftrudtive  extenfion  can 
beadmitted  ;  and  however  criminal  a  fact  might 
in  itfelf  be,  it  would  pais  unpuniflied  if  it  were 
found  not  to  be  pofitively  comprehended  in 
fome  one  of  the  cafes  provided  for  by  the  law. 
The  evil  that  may  arife  from  the  impunity  of  a 
crime,  that  is,  an  evil  which  a  new  law  may  in- 
flantly  ftop,  has  not  by  the  Englifh  laws  been 
confidered  as  of  magnitude  fufficient  to  be  put 
In  comparifon  with  the  danger  of  breaking 
through  a  barrier  on  which  fo  mightily  de¬ 
pends  the  fafety  of  the  individual  *. 

To 

"be  in  the  high  court  of  parliament;  and  the  peers  officiate 
at  once  as  jurors  and  judges:  when  the  parliament  is  not 
fitting,  the  trial  is  faid  to  be  in  the  court  of  the  high 
stezsard  of  England  ;  an  office  which  is  not  ufually  in  being, 
but  is  revived  on  thofe  occafions ;  and  the  high  fteward 
performs  the  office  of  judge.  III.  In  either  of  thefe  cafes, 
unanimity  is  not  required  :  and  the  majority,  which  muft 
confift  of  twelve  perfons  at  leaft,  is  to  decide. 

*  I  fliall  here  give  an  inftance  of  the  fcruple  with  which 
the  Engliffi  judges  proceed  upon  occafions  of  this  kind. 
Sir  Henry  Ferrers  having  been  arrefted  by  virtue  of  a  war¬ 
rant,  in  which  he  was  termed  a  knight,  though  he  was  a 
baronet,  Nightingale,  his  fervant,  took  his  part,  r.nd  killed 
the  officer;  but  it  was  decided,  that  as  the  warrant  “  was 
“  an  ill  warrant,  the  killing  an  officer  in  executing  that 

“  warrant 
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To  all  thefe  precautions  taken  by  the  law 
for  the  fafety  of  the  fubjeft,  one  circumftance 
muft  be  added,  which  indeed  would  alone  juf* 
tify  the  partiality  of  the  Englifh  lawyers  to 
their  laws  in  preference  to  the  civil  law, — I 
mean  the  abfolute  rejection  they  have  made  of 
torture*.  Without  repeating  here  what  has 
been  faid  on  this  Subject  by  the  admirable  au¬ 
thor  of  the  treatife  on  Crimes  and  Punishments ± 
I  fhall  only  obferve,  that  the  torture,  in  itfelf 
fo  horrible  an  expedient,  would,  more  efpeci- 
ally  in  a  free  ftate,  be  attended  with  the  moll 
fatal  confequences.  It  was  absolutely  neceflary 
to  preclude,  by  rejecting  it,  all  attempts  to  make 
the  purfuit  of  guilt  an  inftrument  of  vengeance 
asainft  the  innocent.  Even  the  convi&ed  crimi- 
nal  muft  be  Spared,  and  a  practice  at  all  rates 
exploded,  which  might  fo  eafily  be  made  an  in¬ 
ftrument  of  endlefs  vexation  and  perfecution  f « 

For* 

45  warrant  cannot  be  murder,  becaufe  no  good  warrant : 
44  wherefore  he  was  found  not  guilty  of  the  murder  and 
44  manflaughter.” — See  Croke’s  Rep.  P.  III.  p.  37  1; 

*  Coke  fays  (Inft.  III.  p.35.)  that  when  John  Hol¬ 
land,  duke  of  Exeter,  and  William  de  la  Poole,  duke  of 
Suffolk,  renewed,  under  Henry  VI.  the  attempts  made  to 
introduce  the  civil  law,  they  exhibited  the  torture  as  a  be¬ 
ginning  thereof.  The  inicritment  was  called  the  duke  of 
Exeter’s  daughter.  # 

f  Judge  Fofter  relates,  from  Whitlock,  tha^rhe  bifliop 
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For  the  farther  prevention  of  abufes,  it  is 
an  invariable  ufage  that  the  trial  be  public. — 
The  prifoner  neither  makes  his  appearance, 
nor  pleads,  but  in  places  where  every  body 
may  have  free  entrance;  and  the  witneffes 
W'hen  they  give  their  evidence,  the  judge  wThen 
he  delivers  his  opinion,  the  jury  w’hen  they 
give  their  verdict,  are  all  under  the  public  eye. 
— Laftlv,  the  judge  cannot  change  either  the 
place,  or  the  kind  of  punifhment  ordered  by 
the  lawr ;  and  a  Iheriff  wrho  Ihould  take  awray 
the  life  of  a  man  in  a  manner  different  from 
that  which  the  law  prefcribes,  would  be  pro- 
fecuted  as  guilty  of  murder  *. 

of  London  having  faid  to  Felton,  who  had  aflaffinated  the 
duke  of  Buckingham,  “  If  you  will  notconfefs,  you  mujl 
“  go  to  the  rack."  The  man  replied,  “  If  it  mud  be  fo, 
“  I  know  not  who  I  may  accufe  in  the  extremity  of  the 
“  torture ;  bifhop  Laud,  perhaps,  or  any  lord  at  this 
“  board.” 

“  Sound  fenfe,  (adds  Fofter)  in  the  mouth  of  an  enthu- 
u  fiaft  and  a  ruffian.” 

Laud  having  propofed  the  rack,  the  matter  was  fliortly 
debated  at  the  board,  and  it  ended  in  a  reference  to  the 
judges,  who  unanimoufly  refolved  that  the  rack  could  not 
be  legally  ufed. 

*  And  if  any  other  perfon  but  the  flieritf,  even  the 
judge  himfelf,  were  to  caufe  death  to  be  inflicted  upon  a 
man,  though  convi&ed,  it  would  be  deemed  homicide. 
See  Blackftone,  book  iv.  chap.  14. 
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In  a  word,  the  conftitution  of  England  be¬ 
ing  a  free  conftitution,  demanded  from  that 
circumftance  alone  (as  I  Ihould  already  have 
but  too  often  repeated,  if  fo  fundamental  a 
truth  could  be  too  often  urged)  extraordinary- 
precautions  to  guard  againft  the  dangers  which 
unavoidably  attend  the  power  of  inflicting  pu- 
nifhments ;  and  it  is  particularly  when  con- 
fidered  in  this  light,  that  the  trial  by  jury  proves 
an  admirable  inftitution. 

By  means  of  it,  the  judicial  authority  is  not 
only  placed  out  of  the  hands  of  the  man  who 
is  veiled  with  the  executive  authority — it  is 
even  out  of  the  hands  of  the  judge  himfelf. — 
Not  only  the  perfon  who  is  trufted  with  the 
public  power  cannot  exert  it,  till  he  has  as  it 
were  received  the  permiflion  to  that  purpofe,  of 
thofe  who  are  fet  apart  to  adminifter  the  laws 
but  thefe  latter  are  alfo  reftrained  in  a  manner 
exafbly  alike,  and  cannot  make  the  law  fpeak, 
but  when,  in  their  turn,  they  have  iikewife  re¬ 
ceived  permiflion. 

And  thofe  perfons  to  whom  the  law  has  thus 
exclufively  delegated  the  prerogative  of  de¬ 
ciding  that  a  punifliment  is  to  be  infii£led,-r^ 
thofe  men  without  whofe  declaration  the  exe¬ 
cutive  and  the  judicial  powers  are  both  thus 
bound  down  to  ina&ion,  do  not  form  among 
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themfelves  a  permanent  body,  who  may  have 
had  time  to  ftudy  how  their  power  can  ferve 
to  promote  their  private  views  or  intereft :  they 
are  men  felecled  at  once  from  among  the  peo¬ 
ple,  who  perhaps  never  were  before  called  to 
the  exercife  of  fuch  a  function,  nor  forefee  that 
they  ever  fhall  be  called  to  it  again. 

As  the  extenfive  right  of  challenging  effec¬ 
tually  baffles,  on  one  hand,  the  fecret  pra&ices 
of  fuch  as,  in  the  face  of  fo  many  difeourage- 
ments,  might  ftill  endeavour  to  make  the  judi¬ 
cial  power  fubfervient  to  their  own  views,  and 
on  the  other  excludes  all  perfonal  refentments, 
the  foie  affe&ion  which  remains  to  influence 
the  integrity  of  thofe  who  alone  are  entitled  to 
put  the  public  power  into  action,  during  the 
fhort  period  of  their  authority,  is,  that  their 
own  fate  as  fubjecls  is  effentially  conne£ted 
with  that  of  the  man  whofe  doom  they  are  go¬ 
ing  to  decide. 

In  fine,  fuch  is  the  happy  nature  of  this  in- 
ftitution,  that  the  judicial  power,  a  power  fo 
formidable  in  itfelf,  wduch  is  to  difpofe,  without 
finding  any  refiftance,  of  the  property,  honour, 
and  life  of  individuals,  and  which,  whatever 
precautions  may  be  taken  to  reftrain  it,  mufl 
in  a  great  degree  remain  arbitrary,  may  be  faid 
in  England,  to  exift, — to  accomplifh  every 
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intended  end, — and  to  be  in  the  hands  of  no¬ 
body  *. 

In  all  thefe  obfervations  on  the  advantages 
of  the  Englifh  criminal  laws,  I  have  only  con- 
fidered  it  as  connected  with  the  conftitution, 
which  is  a  free  one;  and  it  is  in  this  view  alone 
that  I  have  compared  it  with  the  jurifprudence 
received  in  other  hates.  Y  et,  abftraftedly  from 
the  weighty  conflitutional  confiderations  which 
I  have  fuggefted,  I  think  there  are  hill  other 
interefting  grounds  of  pre-eminence  on  the  fide 
of  the  laws  of  England. 

In  the  firft  place,  they  do  not  permit  that  a 
man  (hould  be  made  to  run  the  rifque  of  a  trial, 
but  upon  the  declaration  of  twelve  perfons  at 
leaft  ( the  grand  jury ) .  Whether  he  be  in  pri- 
fon,  or  on  his  trial,  they  never  for  an  inftant 
refufe  free  accefs  to  thofe  who  have  either  ad¬ 
vice  or  comfort  to  give  him  ;  they  even  allow 
him  to  fummon  all  who  may  have  any  thing 
to  fay  in  his  favour.  And  laftly,  what  is  of 
very  great  importance,  the  witneflfes  againft 
him  mud  deliver  their  teftimony  in  his  prefence; 
he  may  crofs-examine  them,  and  by  one  unex 

*  The  confequence  of  this  inftitution  is,  that  no  man  in 
England  ever  meets  the  man  of  whom  he  may  fay,  “  That 
“  man  has  a  power  to  decide  on  my  death  or  life.”  If  we 
could  for  a  moment  forget  the  advantages  of  that  inftitu¬ 
tion,  we  ought  at  leaft  to  admire  the  ingenyity  of  it. 
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pe£led  queftion,  confound  a  whole  fyftem  of 
calumny:  indulgences  thefe,  all  denied  by  the 
laws  of  other  countries. 

0 

Hence,  though  an  accufed  perfon  may  be 
expofed  to  have  his  fate  decided  by  perfons 
( the  petty  jury )  who  poffefs  not,  perhaps,  all 
that  fagacity  which  in  fome  delicate  cafes  it  is 
particularly  advantageous  to  meet  with  in  a 
judge,  yet  this  inconvenience  is  amply  com- 
penfated  by  the  extenlive  means  of  defence 
with  which  the  law,  as  we  have  feen,  has  pro¬ 
vided  him.  If  a  juryman  does  not  poffefs  that 
expertnefs  which  is  the  refult  of  long  practice, 
yet  neither  does  he  bring  to  judgment  that 
hardnefs  of  heart  which  is,  more  or  lefs,  alfo 
the  confequence  of  it :  and  bearing  about  him 
the  principles,  let  me  fay,  the  unimpaired  in- 
Ilin£t  of  humanity,  he  trembles  while  he  exer- 
cifes  the  awful  office  to  which  he  finds  himfelf 
called,  and  in  doubtful  cafes  always  decides 
for  mercy. 

It  is  to  be  farther  obferved,  that,  in  the  ufual 
courfe  of  things,  juries  pay  great  regard  to  the 
opinions  delivered  by  the  judges:  that  in  thofe 
cafes  where  they  are  clear  as  to  the  fa£l,  yet  find 
themfelves  perplexed  with  regard  to  the  degree 
of  guilt  conne£ted  with  it,  they  leave  it,  as  has 
been  faid  before,  to  be  afcertained  by  the  dif- 
cretion  of  the  jud&e,  by  returning  what  is 
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called  a  special  verdict:  that,  whenever  circum- 
ftances  Teem  to  alleviate  the  guilt  of  a  perfon, 
againft  whom  neverthelefs  the  proof  has  been 
pofitive,  they  temper  their  verdict  by  recom¬ 
mending  him  to  the  mercy  of  the  king;  which 
feldom  fails  to  produce  at  leaft  a  mitigation  of 
the  punifliment :  that,  though  a  man  once  ac¬ 
quitted  can  never,  under  any  pretence  what- 
foever,  be  again  brought  into  peril  for  the  fame 
offence,  yet  a  new  trial  would  be  granted  if 
he  had  been  found  guilty  upon  proof  ftrongly 
fufpe&ed  of  being  falfe  (Black,  b.  iv.  c.  27.) 
Laftlv,  what  diftinguifhes  the  laws  of  England 
from  thofe  of  other  countries  in  a  very  honour¬ 
able  manner,  is,  that  as  the  torture  is  unknown 
to  them,  fo  neither  do  they  know  any  more 
grievous  punifliment  than  the  Ample  depriva¬ 
tion  of  life. 

All  thefe  circutnftances  have  combined  to 
introduce  fuch  a  mildnefs  into  the  exercife  of 
criminal  juftice,  that  the  trial  by  jury  is  that 
point  of  their  liberty  to  which  the  people  of 
England  are  mod  thoroughly  and  univerfally 
wedded  ;  and  the  only  complaint  I  have  ever 
heard  uttered  againft  it,  has  been  by  men  who, 
more  fenftble  of  the  neceffity  of  public  order 
than  alive  to  the  feelings  of  humanity,  think 
that  too  many  offenders  efcape  with  impunity. 
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CHAP.  XIV. 

The  Subject  concluded.— —  Laws  relative  t <? 
Imprisonment. 

But  what  completes  that  fenfe  of  independ¬ 
ence  which  the  laws  of  England  procure  to 
every  individual  (a  fenfe  which  is  the  nobleft 
advantage  attending  liberty)  is  the  greatnefs 
of  their  precautions  upon  the  delicate  point  of 
jmprifonment. 

In  the  firft  place,  by  allowing,  in  moft  cafes, 
of  enlargement  upon  bail,  and  by  prefcribing, 
on  that  article,  exprefs  rules  for  the  judges  to 
follow',  they  haye  removed  all  pretexts,  which 
circumftances  plight  afford,  of  depriving  a  man 
of  his  liberty. 

But  it  is  againft  the  executive  power  that  the 
legiflature  has,  above  all,  directed  its  efforts : 
nor  has  it  been  but  by  flow  degrees  that  it  ha§ 
been  enabled  to  wreft  from  it  a  branch  of  power 
which  enabled  him  to  deprive  the  people  of 
their  leaders,  as  well  as  to  intimidate  thofe 
who  might  be  tempted  to  affume  the  function; 
and  which,  having  thus  all  the  efficacy  of  more 
odious  means  without  the  dangers  of  them, 
was  perhaps  the'  moft  formidable  weapon  with 
which  it  might  attack  public  liberty. 
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The  methods  origin  lly  pointed  out  by  the 
kws  of  England  for  the  enlargement  of  a  per- 
£on  unjuftly  imprifoned,  were  the  writs  of  main¬ 
prise,  de  odio  et  alia,  and  dc  homine  replegian- 
do.  Th.ofe  writs,  which  could  not  be  denied, 
were  an  order  to  the  fheriff  of  the  county  in 
which  a  perfon  was  confined,  to  inquire  into 
the  caufes  of  his  confinement ;  and,  according 
to  the  circumftances  of  his  cafe,  either  to  dif- 
charge  him  completely,  or  upon  bail. 

But  the  mod  ufeful  method,  and  which  even, 
^by  being  mod  general  and  certain,  has  tacitly 
abolilhed  all  the  others  in  the  writ  of  Habeas 
Corpus,  fo  called,  becaufe  it  begins  with  the 
words  Habeas  corpus  ad  subjiciendum.  This 
writ,  being  a  writ  of  high  prerogative,  mult 
ifiue  from  the  Court  of  King’s  Bench:  its  ef- 
fe£ts  extend  equally  to  every  county ;  and  the 
king  by  it  requires,  or  is  underftood  to  require, 
the  perfon  who  holds  one  of  his  fubjects  in  cuf- 
tody,  to  carry  him  before  the  judge,  with  the 
date  of  the  confinement,  and  the  caufe  of  if, 
jn  order  to  difcharge  him,  or  continue  to  de¬ 
tain  him,  according  as  the  judge  fhall  decree. 

But  this  writ,  which  might  be  a  refource  in 
cafes  of  violent  imprifonment  effedled  by  indi¬ 
viduals,  or  granted  at  their  requeft,  was  but  a 
feeble  one,  or  rather  was  no  refource  at  all 
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againft  the  prerogative  of  the  prince,  efpecially 
under  the  reigns  of  the  Tudors,  and  in  the  be¬ 
ginning  of  that  of  the  Stuarts.  And  even  in 
the  firft  years  of  Charles  the  Firft,  the  judges 
of  the  King’s  Bench,  who,  in  confequence  of 
the  fpirit  of  the  times,  and  of  their  holding 
their  places  durante  bene  placko,  were  con- 
ftantly  devoted  to  the  court,  declared,  “  that 
“  they  could  not,  upon  a  Habeas  Corpus,  either 
“  bail  or  deliver  a  prifoner,  though  committed 
“  without  any  caufe  atfigned,  in  cafe  he  was 
“  committed  by  the  fpecial  command  of  the 
“  king,  or  by  the  lords  of  the  privy  council.” 

Thofe  principles,  and  the  mode  of  procedure 
which  refulted  from  them,  drew  the  attention 
of  parliament  j  and  in  the  adt  called  the  Peti¬ 
tion  of  Right,  palfed  in  the  third  year  of  the 
reign  of  Charles  the  Firft,  it  was  enacted,  that 
no  perfon  Ihould  be  kept  in  cuftody,  in  con¬ 
fequence  of  fuch  imprifonments. 

But  the  judges  knew  how  to  evade  the  in¬ 
tention  of  this  adt :  they  indeed  did  not  refufe 
to  difcharge  a  man  imprifoned  without  a  caufe ; 
but  they  ufed  fo  much  delay  in  the  examina¬ 
tion  of  the  caufes,  that  they  obtained  the  full 
effedt  of  an  open  denial  of  juitice. 

The  legiflature  again  interpoled,  and  in  the 
adt  paiTed  in  the  fixteenth  year  of  the  reign  of 
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Charles  the  Firft,  the  fame  in  which  the  Star- 
chamber  was  fuppreffed,  it  was  enafited,  that 
“  if  any  perfon  be  committed  by  the  king 
“  himfelf  in  perfon,  or  by  his  privy  council, 
“  or  by  any  of  the  members  thereof,  he  fnall 
<£  have  granted  unto  him,  without  any  delay, 
“  upon  any  pretence  whatfoever,  a  writ  of 
“  Habeas  Corpus  ;  and  that  the  judge  fhall 
“  thereupon,  within  three  court-days  after  the 
te  return  is  made,  examine  and  determine  the 
“  legality  of  fuch  imprifonment.” 

This  act  feemed  to  preclude  every  poffibility 
of  future  evafion  :  yet  it  was  evaded  ftill  3  and 
by  the  connivance  of  the  judges,  the  perfon  who 
detained  the  prifoner  could,  without  danger, 
wrait  for  a  fecond,  and  a  third  writ,  called  an 
alias  and  a  pluries ,  before  he  produced  him. 

All  thefe  different  artifices  gave  at  length 
birth  to  the  famous  a£f  of  Habeas  Corpus,  paffed 
in  the  thirtieth  year  of  the  reign  of  Charles  the 
Second,  which  is  confidered  in  England  as  a 
fecond  Great  Charter,  and  has  finally  fuppreff- 
ed  all  the  refources  of  oppreffion*. 

The  principal  articles  of  this  a£t  are  3  1 .  To  fix 

*  The  real  title  of  this  aft  is,  An  Act  for  better  securing 
the  Subject,  and  for  Prevention  of  Imprisonment  beyond  the  Seas. 
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the  different  terms  allowed  for  bringing  a  pri- 
foner :  thofe  terms  are  proportioned  to  the 
diftance  :  and  none  can  in  any  cafe  exceed 
twenty  days. 

2.  That  the  officer  and  keeper  neglecting  to 
make  due  returns,  or  not  delivering  to  the  pri- 
foner,  or  his  agent,  within  fix  hours  after  de¬ 
mand,  a  copy  of  the  warrant  of  commitment, 
or  ffiifting  the  cuftody  of  the  prifoner  from  one 
to  another,  without  fufficient  reafon  or  autho¬ 
rity  (fpecified  in  the  act),  ffiall  for  the  frit  of¬ 
fence  forfeit  one  hundred  pounds,  and  for  the 
fecond  two  hundred,  to  the  party  grieved,  and 
be  difabled  to  hold  his  office. 

3.  No  perfon,  once  delivered  by  Habeas 
Corpus ,  fhall  be  recommitted  for  the  fame  of-, 
fence,  on  penalty  of  five  hundred  pounds. 

4.  Every  perfon  committed  for  treafon  or 
felony,  ffiall,  if  he  require  it,  in  the  firfr  week 
of  the  next  term,  or  the  fir  It  day  of  the  next 
feffion,  be  indidtcd  in  that  term  or  fcffion,  or 
elfe  admitted  to  bail,  uniefs  the  king’s  wit- 
neffes  cannot  be  produced  at  that  time:  and 
if  not  indifled  and  tried  in  the  fecond  term  or 
feffion,  he  fhall  be  difcharged  of  his  imprifon- 
ment  for  fuch  imputed  offence. 

5.  Any  of  the  twelve  judges,  or  the  lord 
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chancellor,  who  (hall  deny  a  writ  of  Habeas 
Corpus ,  on  fight  of  the  warrant,  or  on  oath,  that 
the  fame  is  refufed,  (hall  forfeit  feverally  to  the 
party  grieved  five  hundred  pounds. 

6.  No  inhabitant  of  England  (except  perfons 
contrasting,  or  convifts  praying  to  be  tranfport- 
ed)  (hall  be  fent  prifoner  to  Scotland,  Ireland, 
Jerfey,  Guernfey,  or  any  place  beyond  the  feas, 
within  or  without  the  king’s  dominions,— on 
pain,  that  the  party  committing,  his  advifers, 
aiders,  and  affiftants,  (hall  forfeit  to  the  party 
grieved  a  fum  notlefs  than  five  hundred  pounds,’ 
to  be  recovered  with  treble  cods, — (hall  be  dis¬ 
abled  to  bear  any  office  of  trufi:  or  profit — (hall 
incur  the  penalties  of  a  praemunire* ,  and  be 
incapable  of  the  king’s  pardon. 

*  The  ftatutes  of pramuniri ,  thus  called  from  the  writ  for 
theirexecution,  which  begins  with  the  words  preemuvire  (for 
jtreemonere)  facias ,  were  originally  defigned  to  oppofe  the 
ufurpations  of  the  popes.  The  firft  was  paffed  under  the 
reign  of  Edward  the  Fit  ft,  and  has  been  followed  by  fevera^ 
others,  which,  even  before  the  reformation,  eftablifhed  fuch 
effectual  provihons  as  to  draw  upon  one  of  them  the  epithet 
of  cxecrabile  statutum.  The  offences  again  ft  which  thofe 
•ftatutes  were  framed  were  likewife  diftinguiftied  by  the  ap¬ 
pellation  of  praemunire  ;  and  under  that  word  were  included 
in  general  all  attempts  to  promote  the  pope’s  authority  at  the 
expenfe  of  the  king’s.  The  puniftiment  decreed  for  fuch 
cife->  was  alfo  called  a  pramunire ;  it  has  fince  been  extended 

again 


190 


THE  CONSTITUTION 


again  to  feveral  other  kinds  of  offence,  and  amounts  to 
“  the  imprifonment  for  life,  and  forfeiture  of  all  goods 
“  and  rents  of  lands  during  life.”  See  Blackflone’s  Com. 
book  iv.  ch, 8. 
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BOOK  II. 


CHAP.  I. 


Some  Advantages  peculiar  to  the  English  Consti¬ 
tution  .  1 .  The  Unity  of  the  Executive  Power. 

We  have  feen  in  former  chapters  the  re- 
fources  allotted  to  the  different  parts  of  the 
Englifh  government  for  balancing  each  other, 
and  how  their  reciprocal  a£fions  and  re-a£lions 
produce  the  freedom  of  the  conditution,  which 
is  no  more  than  an  equilibrium  between  the 
ruling  powers  of  the  date.  I  now  propofe  to 
lhow  that  the  particular  nature  and  functions  of 
thefe  fame  conltituent  parts  of  the  government, 
which  give  it  fo  different  an  appearance  from 
that  of  other  free  dates,  are  moreover  attended 
with  peculiar  and  very  great  advantages,  which 
have  not  hitherto  been  fufficiently  obferved. 

The  fird  peculiarity  of  the  Englifh  govern¬ 
ment,  as  a  free  government,  is  its  having  a 
king, —  its  having  thrown  into  one  place  the 
whole  mafs,  if  I  may  ufe  the  expredion,  of  the 
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executive  power,  and  having  invariably  and  fo t 
ever  fixed  it  there.  By  this  very  circumflance 
alfo  has  the  deposition  of  it  been  rendered  facred 
and  inexpugnable by  making  one  great,  very 
great  man  in  the  ftate,  has  an  effectual  check 
been  put  to  the  pretenfions  of  thofe  who  other- 
wife  would  ftrive  to  become  fuch ;  and  diforders 
have  been  prevented,  which,  in  all  republics, 
ever  brought  on  the  ruin  of  liberty,  and,  before 
it  was  loft,  obftru£ted  the  enjoyment  of  it. 

If  we  caft  our  eyes  on  all  the  ftates  that  ever 
•were  free,  we  (hall  fee  that  the  people  ever  turn¬ 
ing  their  jealoufy,  as  it  was  natural,  againft  the 
executive  power,  but  never  thinking  of  the 
means  of  limiting  it  that  has  fo  happily  taxen 
place  in  England never  emploved  any  other 
expedients befide  the  obvious  oncof  truftingthat 
power  to  magiftrates,  whom  they  appointed  an¬ 
nually  ;  which  was  in  great  meafure  the  fame  as 
keeping  the  management  of  it  to  themfelves. 
Whence  it  refulted,that  the  people,  who,  what¬ 
ever  may  be  the  frame  of  the  government,  al¬ 
ways  poffefs,  after  all,  the  reality  of  power,  thus 
uniting  in  themfelves  with  this  reality  f  power 
the  actual exercife  of  it,in  form  as  well  as  in  fa£I, 

•  The  rendering  that  poxver  dependent  on  the  people  for 
its  fupplies.— See  on  this  fubjedt  chap.  vi.  book  I. 
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conftituted  the  whole  ftate.  In  order  therefore 
legally  to  difturb  the  whole  ftate,  nothing 
more  was  requisite  than  to  put  in  motion  a  cer¬ 
tain  number  of  individuals. 

In  a  ftate  which  is  fmall  and  poor,  an  ar¬ 
rangement  of  this  kind  is  not  attended  with  any 
great  inconveniences,  as  every  individual  is 
taken  up  with  the  care  of  providing  for  his 
fubfiftence,  as  great  objects  of  ambition  are 
wanting,  and  as  evils  cannot,  in  fuch  a  ftate, 
ever  become  much  complicated.  In  a  ftate 
that  ftrives  for  aggrandifement,  the  difficulties 
and  danger  attending  the  purfuit  of  fuch  a, 
plan  infpire  a  general  fpirit  of  caution,  and 
every  individual  makes  a  fober  ufe  of  his  rights 
as  a  citizen. 

But  when,  at  length,  thofe  exterior  motives 
come  to  ceafe,  and  the  paffions,  and  even  the 
virtues,  which  they  excited,  thus  become  re¬ 
duced  to  a  ftate  of  inaction,  the  people  turn 
their  eyes  back  towards  the  interior  of  the  re¬ 
public  ;  and  every  individual,  in  feeking  then 
to  concern  himfelf  in  all  affairs,  feeks  for  new 
objects  that  may  reftore  him  to  that  ftate  of  ex¬ 
ertion  which  habit,  he  finds,  has  rendered  ne- 
ceffary  to  him,  and  to  exercife  a  ffiare  of  power 
which,  fmall  as  it  is,  yet  flatters  his  vanity. 

As  the  preceding  events  mull  needs  have 
given  an  influence  to  a  certain  number  of  citi- 
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zens,  they  avail  themfelves  of  the  general  dif- 
pofition  of  the  people,  to  promote  their  pri¬ 
vate  views :  the  legillative  power  is  thence¬ 
forth  continually  in  motion;  and  as  it  is  badly 
informed  and  falfely  dire&ed,  almoft  every 
exertion  of  it  is  attended  with  fome  injury  to 
the  laws,  or  the  ftate. 

This  is  not  all;  as  thofe  who  compofe  the  • 
general  affemblies  cannot,  in  confequence  of 
their  numbers,  entertain  any  hopes  of  gratify¬ 
ing  their  own  private  ambition,  or,  in  general, 
their  own  private  paflions,  they  at  leaft  feekto 
gratify  their  political  caprices,  and  they  accu¬ 
mulate  the  honours  and  dignities  of  the  ftate 
on  fome  favourite  whom  the  public  voice  hap¬ 
pens  to  raife  at  that  time. 

But,  as  in  fuch  a  ftate  there  can  be,  from 
the  irregularity  of  the  determinations  of  the 
people,  no  fuch  thing  as  a  fettled  courfe  of 
meafures,  it  happens  that  men  never  can  ex¬ 
actly  tell  the  prefent  ftate  of  public  affairs. 
The  power  thus  given  away  is  already  grown 
very  great,  before  thofe  for  whom  it  was  given 
fo  much  as  fufpeff  it ;  and  he  himfelf  who  en¬ 
joys  that  power  does  not  know  its  full  extent: 
but  then,  on  the  fiift  opportunity  that  offers, 
he  fuddenly  pierces  through  the  cloud  which 
Lid  the  fummit  from  him,  and  at  once  feats 
himfelf  upon  it.  The  people,  on  the  other 
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hand*  no  fooner  recover  fight  of  him,  than  they 
fee  their  favourite  now  become  their  matter, 
and  difcover  the  evil,  only  to  find  that  it  is 
paft  remedy. 

As  this  power,  thus  furreptitioufiy  acquired, 
is  deftitute  of  the  fupport  both  of  the  law  and 
of  the  ancient  courfe  of  things,  and  is  even  but 
indifferently  refpe&ed  by  .thofe  who  have  fub- 
jected  themfelves  to  it,  it  cannot  be  maintained 
but  by  abufing  it.  The  people  at  length  fuc- 
ceed  in  forming  fomewhere  a  centre  of  union  ; 
they  agree  in  the  choice  of  a  leader;  this  leader 
in  his  turn  rifes;  in  his  turn  alfo  he  betrays  his 
engagements;  power  produces  its  wonted  ef¬ 
fects;  and  the  protestor  becomes  a  tyrant. 

This  is  not  all:  the  fame  caufes  which  have 
given  a  matter  to  the  ftate,  give  it  two,  give  it 
three.  All  thofe  rival  powers  endeavour  to 
fwallow  up  each  other  ;  the  ftate  becomes  a 
fcene  of  endlefs  quarrels  and  broils,  and  is  in 
a  continual  gonvulfion. 

If  amidft  fuch  diforders  the  people  retained 
their  freedom,  the  evil  mutt  indeed  be  very 
great,  to  take  away  all  the  advantages  of  it ; 
but  they  are  flaves,  and  yet  have  not  what  in 
other  countries  makes  amends  for  political 
fervitude;  I  mean  tranquillity. 

In  order  to  prove  all  thefe  things,  if  proofs 
were  deemed  neceflary,  I  would  only  refer  the 
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reader  to  what  every  one  knows  of  Pififtratus 
and  Megacles,  of  Marius  and  Sylla,  of  Casfar 
and  Pompey.  However,  I  cannot  avoid  tranf- 
lating  a  part  of  the  fpeech  which  a  citizen  of 
Florence  addrefled  once  to  the  fenate :  the 
reader  will  find  in  it  a  kind  of  abridged  ftory 
of  all  republics;  at  leafi:  of  thofe  which,  by 
the  (hare  allowed  to  the  people  in  the  govern^ 
ment,  deferved  that  name,  and  which,  befides, 
have  attained  to  a  certain  degree  of  extent  and 
power. 

“  And  that  nothing  human  may  be  perpetual 
“  and  liable,  it  is  the  will  of  heaven  that,  in  all 
“  Hates  whatfoever,  there  fhould  arife  certain 
<f  deftru&ive  families,  who  are  the  bane  and 
ruin  of  them.  Of  this  our  own  republic  af- 
“  fords  as  many  and  more  deplorable  examples 
“  than  any  other,  as  it  owes  its  misfortunes 
“  not  only  to  one,  but  to  feveral  fuch  families. 
fC  We  had  at  firfl  the  Buondelmonti  and  the 
“  Huberti.  We  had  afterwards  the  Donati  and 
the  Cerchi:  and  at  prefent,  (fhameful  and 
(C  ridiculous  conduct!)  we  are  waging  war 
<c  among  ourfelves  for  the  Ricci  and  the  Albiz^i. 
“  When  in  former  times  the  Ghibelins  were 
fuppreffed,  every  one  expected  that  the 
“  Guelfs,  being  then  fatisfied,  would  have 
“  cnofen  to  live  in  tranquillity ;  yet,  but  a 
!■  little  time  had  elapfed,  when  they  again  di- 
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"  vided  themfelves  into  the  fa£tions  of  the 
fC  whites  and  the  blacks.  When  the  whites 
“  were*  fuppreffed,  new  parties  arofe,  and  new 
u  troubles  followed.  Sometimes  battles  were 
**  fought  in  favour  of  the  exiles  j  and  at  other 
“  times,  quarrels  broke  out  between  the  no- 
“  bility  and  the  people.  And,  as  if  refolved 
<c  to  give  away  to  others  what  we  ourfelves 
“  neither  could,  nor  would,  peaceably  enjoy, 
“  we  committed  the  care  of  our  liberty  fome- 
"  times  to  king  Robert,  and  at  other  times  to 
“  his  brother,  and  at  length  to  the  duke  of 
fC  Athens;  never  fettling  nor  refting  in  anykind 
“  of  government,  as  not  knowing  either  how 
“  to  enjoy  liberty,  or  fupport  fervitude*.” 

The  Englifli  conftitution  has  prevented  the 
poffibility  of  misfortunes  of  this  kind.  Not  only 
by  diminilhing  the  power,  or  rather  actual  ex¬ 
ercise  of  the  power,  of  the  people  f,  and  mak¬ 
ing  them  fhare  in  the  legiflature  only  by  their 
reprefentatives,  the  irreMible  violence  has 
been  avoided  of  thofe  numerous  and  general 
affemblies,  which,  on  whatever  fide  they«hrow 
their  weight,  bear  down  every  thing.  Betides, 
as  the  power  of  the  people,  when  they  have 

*  See  the  Hiftory  of  Florence,  by  Machiavel,  lib.  iii. 

t  We  fhall  fee  in  the  fequel,  that  this  diminution  of  the 
exercife  of  the  power  of  the  people  has  been  attended  with 
a  great  increafe  of  their  liberty. 
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any  kind  of  power,  and  know  how  to  ufe  it, 
-is  at  all  times  really  formidable,  the  conftitu- 
tion  has  fet  a  counterpoife  to  it 5  and  the  royal 
authority  is  this  counterpoife. 

In  order  to  render  it  equal  to  fuch  a  talk,  the 
conftitution  has,  in  the  firft  place,  conferred  on 
the  king,  as  we  have  feen  before,  the  exclu- 
live  prerogative  of  calling  and  difmiffing  the 
legiflative  bodies,  and  of  putting  a  negative  on 
their  refolutions. 

Secondly,  it  has  alfo  placed  on  the  fide  of  the 
king  the  whole  executive  power  in  the  nation. 

Lallly,  in  order  to  effect  Hill  nearer  an  equili¬ 
brium,  the  conftitution  has  invefted  the  man 
whom  it  has  made  the  foie  head  of  the  ftate, 
with  all  the  perfonal  privileges,  all  the  pomp, 
all  the  majefty,  of  which  human  dignities  are 
capable.  In  the  language  of  the  law,  the  king 
is  fovereign  lord,  and  the  people  are  his  fub- 
]e£Is  ; — he  is  univerfal  proprietor  of  the  whole 
kingdom  ; — he  beftows  all  the  dignities  and* 
places; — and  he  is  not  to  be  addreffed  but  with 
the  expreffions  and  outward  ceremony  of  almoft 
eaftern  humility.  Befides,  his  perfon  is  facred 
and  inviolable ;  and  any  attempt  whatfover 
againft  it  is,  in  the  eye  of  the  law,  a  crime  equal 
to  that  of  an  attack  againft  the  whole  ftate. 

In  a  word,  ftnee,  to  have  too  exaftly  com¬ 
pleted  the  equilibrium  between  the  power  of 
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the  people,  and  that  of  the  crown,  would  have 
been  to  facrifice  the  end  to  the  means,  that  is, 
to  have  endangered  liberty  with  a  view  to 
flrengthen  the  government,  the  deficiency  which 
ought  to  remain  on  the  fide  of  the  crown,  has 
at  lead  been,  in  appearance,  made  up,  by  con¬ 
ferring  on  the  king  all  that  foft  of  drength  that 
may  refult  from  the  opinion  and  reverence  of 
the  people;  and  amidd  the  agitations  which 
are  the  unavoidable  attendants  of  liberty,  the 
royal  power,  like  an  anchor  that  refills  both  by 
its  weight  and  the  depth  of  its  hold,  infures  a 
falutary  deadinefs  to  the  veffel  of  the  date. 

The  greatnefs  of  the  prerogative  of  the  king, 
by  its  thus  procuring  a  great  degree  of  liability 
to  the  date  in  general,  has  much  leffened  the 
podibility  of  the  evils  we  have  above  defcribed; 
it  has  even,  we  may  fay,  totally  prevented 
them,  by  rendering  it  impodible  for  any  citizen 
even  to  rife  to  any  dangerous  greatnefs. 

And  to  begin  with  an  advantage  by  which  the 
people  eafily  fuffer  themfelves  to  be  induenced, 
I  mean  that  of  birth,  it  is  impodible  for  it  to 
produce  in  England  effe£ls  in  any  degree  dan¬ 
gerous  ;  for  though  there  are  lords  who,  befides 
their  wealth,  may  alfo  boaft  of  an  illudrious 
defcent,  yet  that  advantage,  being  expofed  to 
a  continual  comparifon  with  the  fpfendor  of  the 
throne,  dwindles  almod  to  nothing  ;  and,  in  the 
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gradation  univerfally  received  of  dignities  and 
titles,  that  of  fovereign  prince  and  king,  places 
him  who  is  inverted  with  it  out  of  all  degree 
of  proportion.  '  -fft 

The  ceremonial  of  the  court  of  England  is 
even  formed  upon  that  principle.  Thofe  per- 
fons  who  are  related  to  the  king  have  the  title 
of  princes  of  the  blood,  and,  in  that  quality,  an 
undifputed  pre-eminence  over  all  other  per- 
fons  *.  Nay,  the  firft  men  in  the  nation  think 
it  an  honourable  diftin£tion  to  themfelves,  to 
hold  the  different  menial  offices,  or  titles,  in 
his  houfehold.  If  we  therefore  were  to  fet 
afide  the  extenrtve  and  real  power  of  the  king, 
as  well  as  the  numerous  means  he  poffeffes  of 
gratifying  the  ambition  and  hopes  of  individuals, 
and  were  to  confider  only  the  majefty  of  his 
title,  and  that  kind  of  ftrength  founded  on  pub¬ 
lic  opinion,  which  refults  from  it,  we  fliould 
find  that  advantage  fo  confiderable,  that  to  at¬ 
tempt  to  enter  into  a  competition  with  it,  with 
the  bare  advantage  of  high  birth,  which  itfelf 
has  no  other  foundation  than  public  opinion, 
and  that  too  in  a  very  fubordinate  degree, 
would  be  an  attempt  completely  extravagant. 

If  this  difference  is  fo  great  as  to  be  tho- 

*  This,  by  flat,  of  the  3 1  ft  of  Hen.  VIII.  extends  to  the 
fons,  grandfons,  brothers,  uncles,  and  nephews,  of  the 
feigning  king, 
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roughly  fubmitted  to,  even  by  thofe  perfons 
whofe  fituation  might  incline  them  to  difown  it, 
much  more  does  it  influence  the  minds  of  the 
people.  And  if,  notwithftanding  the  value 
which  every  Englifhman  ought  to  fet  upon  him- 
felf  as  a  man,  and  a  free  man,  there  were  any 
whofe  eyes  were  fo  very  tender  as  to  be  dazzled 
by  the  appearance  and  the  arms  of  a  lord,  they 
would  be  totally  blinded  when  they  came  to 
turn  them  towards  the  royal  majefty. 

The  only  man,  therefore,  who,  to  thofe  who 
are  unacquainted  with  the  conftitution  of  Eng¬ 
land,  might  at  firft  fight  appear  in  a  condition 
to  put  the  government  in  danger,  would  be  a 
man  who,  by  the  greatnefs  of  his  abilities  and 
public  fervices,  might  have  acquired  in  a  high 
dfegree  the  love  of  the  people,  and  obtained  a 
great  influence  in  the  houfe  of  commons. 

But  how  great  foever  this  enthufiafm  of  the 
public  may  be,  barren  applaufe  is  the  only  fruit 
which  the  man  whom  they  favour  can  expe& 
from  it.  He  can  hope  neither  for  a  didlatorlhip, 
nor  a  confulflfip,  nor  in  general  for  any  power 
under  the  Ihelter  of  which  he  may  at  once  fafely 
unmalk  that  ambition  with  which  we  might  fup- 
pofe  him  to  be  adluated, — or,  if  we  fuppofe  him 
to  have  been  hitherto  free  from  any,  grow  infen- 
fibly  corrupt.  The  only  door  which  the  confti¬ 
tution  leaves  open  to  his  ambition,  of  whatever 
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kind  it  may  be,  is  a  place  in  the  adminiftration, 
during  the  pleafure  of  the  king.  If,  by  the  con¬ 
tinuance  of  his  fervices,  and  the  prefervation 
of  his  influence,  he  becomes  able  to  aim  ftill 
higher,  the  only  door  which  again  opens  to 
him  is  that  of  the  houfe  of  lords. 

But  this  advance  of  the  favourite  of  the  peo¬ 
ple  towards  the  efta’olifhment  of  his  greatnefs  is 
at  the  fame  time  a  great  ftep  towards  the  lofs  of 
that  power  which  might  render  him  formidable. 

In  the  firft  place,  the  people  feeing  that  he  is 
become  much  lefs  dependent  on  their  favour, 
begin,  from  that  very  moment,  to  leflen  their 
attachment  to  him.  Seeing  him  moreover  di- 
fiinguifned  by  privileges  which  are  the  object 
of  their  jealoufy,  I  mean  their  political  jealoufy, 
and  member  of  a  body  vvhofe  interefts  are  fre¬ 
quently  oppolite  to  their ’s,  they  immediately 
conclude  that  this  great  and  new  dignity  can¬ 
not  have  been  acquired  but  through  a  fecret 
agreement  to  betray  them.  Their  favourite, 
thus  fuddenly  transformed,  is  going,  they  make 
no  doubt,  to  adopt  a  conducl  entirely  oppofite 
to  that  which  has  till  then  been  the  caufe  of 
his  advancement  and  high  reputation,  and,  in 
the  compafs  of  a  few  hours,  completely  re¬ 
nounce  thofe  principles  which  he  has  fo  long 
and  fo  loudly  profefled.  In  this,  certainly  the 
people  are  miftaken ;  but  yet  neither  would  they 
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be  wrong,  if  they  feared  that  a  2eal  hitherto  fo 
warm,  fo  conftant,  I  will  even  add,  fo  fincere, 
when  it  occurred  with  their  favourite’s  private 
intereft,  would,  by  being  thenceforth  often  in 
oppofition  to  it,  become  graduallymuch  abated. 

Nor  is  this  all j  the  favourite  of  the  people 
does  not  even  find  in  his  new  acquired  dignity 
all  the  increafe  of  greatnefs  and  eclat  that 
might  at  firft  be  imagined. 

Hitherto  he  was,  it  is  true,  only  a  private 
individual 3  but  then  he  was  the  object  in 
which  the  whole  nation  interefted  thernfelves  ; 
his  actions  and  words  were  fet  forth  in  the  pub¬ 
lic  prints  5  and  he  every-where  met  with  ap~ 
plaufe  and  acclamation. 

All  thefe  tokens  of  public  favour  are,  I 
knowjfometimes  acquired  very  lightly  3  but  they 
never  laft  long,  whatever  people  may  fay,  un- 
lefs  real  fervices  are  performed  :  now,  the  title 
of  benefactor  to  the  nation,  when  deferved, 
and  univerfally  bellowed,  is  certainly  a  very 
handfome  title,  and  which  does  no-wife  require 
the  afliftance  of  outward  pomp  to  fet  it  off. 
Befides,  though  he  was  only  a  member  of  the 
inferior  body  of  the  legiftature,  we  mull  ob- 
ferve,  he  was  the  firft  3  and  the  word  first  is 
always  a  word  of  very  great  moment. 

But  now  that  he  is  made  lord,  all  his  great¬ 
nefs,  which  hitherto  was  indeterminate,  be¬ 


comes 
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Comes  defined.  By  granting  him  privileges 
eftablifhed  and  fixed  by  known  laws,  that  un¬ 
certainty  is.  taken  from  his  luftre  which  is  of 
fo  much  importance  in  thofe  things  which  de¬ 
pend  on  imagination  ;  and  his  value  is  lowered, 
juft  becaufe  it  is  afcertained. 

Befides,  he  is  a  lord ;  but  then  there  are  fe- 
veral  men  who  poffefs  but  fmall  abilities,  and 
few  eftimable  qualifications,  who  alfo  are  lords; 
his  lot  is,  neverthelefs,  to  be  feated  among 
them;  the  law  places  him  exadtly  on  the  fame 
level  with  them;  and  all  that  is  real  in  his 
greatnefs  is  thus  loft  in  a  crowd  of  dignities, 
hereditary  and  conventional. 

Nor  are  thefe  the  only  Ioffes  which  the  fa¬ 
vourite  of  the  people  is  to  fuffer.  Indepen¬ 
dently  of  thofe  great  changes  which  he  defcries 
at  a  diftance,  he  feels  around  him  alterations 
no  lefs  vifible,  and  ftill  more  painful. 

Seated  formerly  in  the  affemfely  of  the  re- 
prefentatives  of  the  people,  his  talents  and  con¬ 
tinual  fuccefs  had  foon  raifed  him  above  the 
level  of  his  fellow  members  ;  and,  being  car¬ 
ried  on  by  the  vivacity  and  warmth  of  the  pub¬ 
lic  favour,  thofe  who  might  have  been  tempted 
to  fet  up  as  his  competitors  were  reduced  to 
filence,  or  even  became  his  fupporters. 

Admitted  now  into  an  affembly  of  perfons  in¬ 
verted  with  a  perpetual  and  hereditary  title,  he 
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finds  men  hitherto  his  fuperiors, — men  who  fee 
with  a  jealous  eye  the  ihining  talents  of  the 
homo  novus,  and  who  are  firmly  refolved,  that 
^fter  having  been  the  leading  man  in  the  houfe 
of  commons,  he  fhall  not  be  the  firfl:  in  theirs. 

In  a  word,  the  fuccefs  of  the  favourite  of  the 
people  was  brilliant,  and  even  formidable ;  but 
the  confiitution,  in  the  very  reward  it  prepares 
for  him,  makes  him  find  a  kind  of  oftracifm. 
His  advances  were  fudden,andhis  courfe  rapid; 
he  was,  if  you  pleafe,  like  a  torrent  ready  to 
bear  down  every  thing  before  it;  but  this  tor¬ 
rent  is  compelled,  by  the  general  arrangement 
of  things,  finally  to  throw  itfelf  into  a  vaft  re* 
fervoir,  where  it  mingles,  and  lofes  its  force 
and  direction. 

I  know  it  may  be  faid,  that,  in  order  to  avoid 
the  fatal  ftep  which  is  to  deprive  him  of  fo 
many  advantages,  the  favourite  of  the  people 
ought  to  refufe  the  new  dignity  which  is  offered 
to  him,  and  wait  for  more  important  fuccelfes, 
from  his  eloquence  in  the  houfe  of  commons, 
and  his  influence  over  the  people. 

But  thofe  who  give  him  this  counfel  have 
not  fufficiently  examined  it.  Without  doubt 
there  are  men  in  England,  who,  in  their  prefent 
purfuit  of  a  projeft  which  they  think  eflential 
to  the  public  good,  would  be  capable  of  re- 
fufing  for  a  while  a  dignity  which  would  de¬ 
prive 
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prive  their  virtue  of  opportunities  of  exerting 
itfelf,  or  might  more  or  lefs  endanger  it:  but 
woe  to  him  who  fhould  perfift  in  fuch  a  refufal, 
with  any  pernicious  defign !  and  who,  in  a 
government  where  liberty  is  eftablilhed  on  fo 
folid  and  extenfive  a  balls,  Ihould  endeavour  to 
make  the  people  believe  that  their  fate  depends 
on  the  perfevering  virtue  of  a  fingle  citizen. 
His  ambitious  views  being  at  lad  difcovered 
(nor  could  it  be  long  before  they  were  fo),  his 
obftinate  refolution  to  move  out  of  the  ordinary 
courfe  of  things  would  indicate  aims,  on  his 
part,  of  fuch  an  extraordinary  nature,  that  all 
men  whatever,  who  have  any  regard  for  their 
country,  would  indantly  rife  up  from  all  parts 
to  oppofe  him,  and  he  muft  fall,  overwhelmed 
with  fo  much  ridicule,  that  it  would  be  better 
for  him  to  fall  from  the  Tarpeian  rock  *. 

In 

*  The  reader  will,  perhaps,  object,  that  no  man  in  Eng¬ 
land  can  poflibly  entertain  fuch  views  as  thofe  I  have  fuggeft- 
ed  here  :  this  is  precifely  what  I  intended  to  prove.  The 
eflential  advantage  of  the  Englifli  government  above  all 
thofe  that  have  been  called  free ,  and  which  in  many  refpefts 
were  but  apparently  fo,  is,  that  no  perfon  in  England  can 
entertain  fo  much  as  a  thought  of  his  ever  rifing  to  the  level 
of  the  power  charged  with  the  execution  of  the  laws.  All 
men  in  the  ftate,  whatever  may  be  their  rank,  wealth,  or 
influence,  are  thoroughly  convinced  that  they  muft,  in  reality 
as  well  as  in  name,  continue  to  be  subjects;  and  are  thus 
compelled,  really  to  love,  to  defend,  and  to  promote,  thofe 
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In  fine,  even  though  we  were  to  fuppofe  that 
the  new  lord  might,  after  his  exaltation,  have 
preferved  all  his  intereft  with  the  people,  or, 
what  would  be  no  lefs  difficult,  that  any  lord 
whatever  could,  by  dint  of  his  wealth  and  high 
birth,  rival  the  fplendor  of  the  crown  itfelf,  all 
thefe  advantages,  how  great  foever  we  may 
fuppofe  them,  as  they  would  not  of  themfelves 
be  able  to  confer  on  him  the  lead:  executive 
authority,  mud:  for  ever  remain  mere  fhowy 
unfubftantial  advantages.  Finding  all  the  ac¬ 
tive  powers  in  the  flate  concentered  in  that 
very  feat  of  power  which  we  fuppofe  him  in¬ 
clined  to  attack,  and  there  fecured  by  formi¬ 
dable  providons,  his  influence  mud;  always 
evaporate  in  ineffe&ual  words ;  and  after  hav¬ 
ing  advanced  himfelf,  as  we  fuppofe,  to  the 
very  foot  of  the  throne,  finding  no  branch  of 
independent  power  which  we  might  appro¬ 
priate  to  himfelf,  and  thus  at  laft  give  a  reality 
to  his  political  importance,  he  would  foon  fee 
it,  however  great  it  might  have  at  fird:  appeared, 
decline  and  die  away. 

God  forbid,  however,  that  I  fhould  mean  that 
the  people  of  England  are  fo  fatally  tied  down 
to  inaction,  by  the  nature  of  their  government, 
that  they  cannot,  in  times  of  oppreflion,  find 

laws  which  fecure  the  liberty  to  the  fubjeft. — This  latter 
obfervation  will  be  again  introduced  in  the  fequel. 
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meansof  appointinga  leader !  No;  I.  onlymeant 
to  fay  that  the  laws  of  England  open  no  door  to 
thofe  accumulations  of  power,  which  have  been 
the  ruin  of  fo  many  republics ;  that  they  offer 
to  the  ambitious  no  poflible  means  of  taking  ad¬ 
vantage  of  the  inadvertence,  or  even  the  grati¬ 
tude,  of  the  people,  to  make  themfelves  their 
tyrants;  and  that  the  public  power,  of  which 
the  king  has  been  made  the  exclufive  depo- 
litary,  mull  remain  unfhaken  in  his  hands,  fo 
Jong  as  things  continue  to  keep  in  the  legal 
order ;  which,  it  may  be  obferved,  is  a  ftrong 
inducement  to  him  conftantly  to  endeavour  to 
maintain  them  in  it  *. 

CHAP. 

*  There  are  feveral  events,  in  the  Englifli  hiftory,  which 
put  in  a  very  ftrong  light  this  idea  of  the  liability  which 
the  power  of  the  crown  gives  to  the  ftate. 

One,  is  the  facility  with  which  the  great  duke  of  Marl¬ 
borough,  and  his  party  at  home,  were  removed  from  their 
feveral  employments.  Hannibal,  in  circumftances  nearly 
fimilar,  had  continued  the  war  againft  the  will  of  the  fenate 
of  Carthage ;  Caefar  had  done  the  fame  in  Gaul :  and  when 
at  laft  he  was  exprefsly  required  to  deliver  up  his  commif- 
fton,  he  marched  his  army  to  Rome,  and  eftablifhed  a  mili¬ 
tary  defpotifm.  But  the  duke,  though  furrounded,  as  well 
as  the  above-named  generals,  by  a  victorious  army,  and  by 
allies,  in  conjunction  with  whom  he  had  carried  on  fuch  a 
fuccefsful  war,  did  not  even  hefitate  to  furrender  his  com- 
miSGon.  He  knew  that  all  his  foldiers  were  infeparably  pre- 
poftefled  in  favour  of  that  power  againft  which  he  mull 
have  revolted :  he  knew  that  the  fame  prepofteffions  were 
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The  Subject  concluded. — The  Executive  Poiver 
is  more  easily  confined  token  it  is  one. 

Another  great  advantage,  and  which 
one  would  not  at  firft  expe£I,  in  this  unity  of 
the  public  power  in  England, — in  this  union, 
and,  if  I  may  fo  exprefs  myfelf,  in  this  coacer- 
vation,  of  all  the  branches  of  the  executive  au- 


deeply  rooted  in  the  minds  of  the  whole  nation,  and  that  . 
every  thing  among  them  concurred  to  fupport  the  fame 
power:  he  knew  that  the  very  nature  of  the  claims  he  muft 
have  fet  up  would  inftantly  have  made  all  his  officers  and 
captains  turn  themfelves  againft  him,  and,  in  ihort,  that,  in 
an  enterprife  of  that  nature,  the  arm  of  the  fea  he  had  to 
repafs  was  the  fmalleft  of  the  obftacles  he  would  have  to 
encounter. 

The  other  event  I  fliall  mention  here,  is  that  of  the  re¬ 
volution  of  1689.  If  the  long-eftabliffied  power  of  the 
crown  had  not  beforehand  prevented  the  people  from  ac- 
cuftoming  themfelves  to  fix  their  eyes  on  fome  particular 
citizens,  and  in  general  had  not  prevented  all  men  in  the 
fiate  from  attaining  any  too  confiderable  degree  of  power 
and  greatnefs,  the  expulfion  of  James  II.  might  have  been 
followed  by  events  fimilar  to  thofe  which  took  place  at 
Kome  after  the  death  of  Caefar.  . 
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thority,  is  the  greater  facility  it  affords  of  re¬ 
draining  it. 

In  thofe  dates  where  the  execution  of  the 
laws  is  intruded  to  feveral  different  hands,  and 
to  each  with  different  titles  and  prerogatives, 
fuch  divifion,  and  the  changeablenefs  of  mea- 
fures  which  mud  be  the  confequence  of  it,  con- 
dantly  hide  the  true  caufe  of  the  evils  of  the 
date :  in  the  endlefs  fluctuation  of  things,  no 
political  principles  have  time  to  fix  among  the 
people  :  and  public  misfortunes  happen,  with¬ 
out  ever  leaving  behind  them  any  ufeful  leffon. 

At  fometimes  military  tribunes,  and  at  others 
confuls,  bear  an  abfolute  fway ; — fometimes 
patricians  ufurp  every  thing,  and  at  oth^r  times 
thofe  who  are  called  nobles  *  ; — fometimes  the. 
people  are  oppreffcd  by  decemvirs,  and  at 
others  by  dictators. 

Tyranny,  in  fuch  dates,  does  not  always  beat 

*  The  capacity  of  being  admitted  to  all  places  of  public 
truft,  at  length  gained  by  the  plebeians,  having  rendered 
ufelefsthe  old  diftin&ion  between  them  and  the  patricians, 
a  coalition  was  then  effected  between  the' great  plebeians, 
or  commoners,  who  got  into  thefe  places,  and  the  ancient 
patricians.  Hence  a  new  clafs  of  men  arole,  who  were 
called  nobiles  and  nobilitai.  Thefe  are  the  words  bv  -which 
Livy,  after  that  period,  conftantly  diflinguifhes  thofe  men 
and  families  who  were  at  the  head  of  the  ftate. 
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down  the  fences  that  are  fet  around  It ;  but  it 
leaps  over  them.  When  men  think  it  confined 
to  one  place,  it  Harts  up  again  in  another; — it 
mocks  the  efforts  of  the  people,  not  becaufe  it 
is  invincible,  but  becaufe  it  is  unknown; — 
feized  by  the  arm  of  a  Hercules,  it  efcapes  with 
the  changes  of  a  Proteus. 

O  • 

But  the  indivifibility  of  the  public  power  in 
England  has  conftantly  k^pt  the  views  and  ef¬ 
forts  of  the  people  direfled  fo  one  and  the  fame 
obje£l ;  and  the  permanence  of  that  power  has 
alfo  given  a  permanence  and  a  regularity  to 
the  precautions  they  have  taken  to  refirain  it. 

Conftantly  turned  towards  that  ancient  for- 
trefs,  the  royal  power,  they  have  made  it  for 
feven  centuries  the  obje£t  of  their  fear;  with  a 
watchful  jealoufy  they  have  confidered  all  its 
parts — they  have  obferved  all  its  outlets — they 
have  even  pierced  the  earth  to  explore  its  fecret 
avenues,  and  fubterraneous  works. 

United  in  their  views  by  the  greatnefs  of  the 
danger,  they  regularly  formed  their  attacks. 
They  eftablifhed  their  works,  firft  at  a  diftance; 
then  brought  them  fucceflively  nearer;  and,  in 
fhort,  raifed  none  but  what  ferved  afterwards 
as  a  foundation  or  defence  to  others. 

After  the  Great  Charter  w'as  eftabliflied,  fortv 
fuccefllve  confirmations  ftrengthened  it.  The 
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a£t  called  the  Petition  of  Right ,  and  that  patted 
in  the  fixteenth  year  of  Charles  the  Firft,  then 
followed  :  fome  years  after,  the  Habeas  Corpus 
act  was  eftablifhed  ;  and  the  Bill  of  Rights  made 
at  length  its  appearance.  In  fine,  whatever 
the  circumftances  may  have  been,  they  always 
had,  in  their  efforts,  that  inettimable  advantage 
of  knowing  with  certainty  the  general  feat  of 
the  evils  they  had  to  defend  themfelves  againft ; 
and  each  calamity,  each  particular  eruption,  bv 
pointing  out  fome  weak  place,  has  ever  gained 
a  new  bulwark  to  public  liberty. 

To  conclude  in  a  few  words, —  the  executive 
power  in  England  is  formidable,  but  then  it 
is  for  ever  the  fame  ;  its  refources  are  vatt,  but 
their  nature  is  at  length  known ;  it  has  been 
made  the  indivifible  and  inalienable  attribute 
of  one  perfon  alone,  but  then  all  other  per- 
fons,  of  whatever  rank  or  degree,  become 
really  interefled  to  reitrain  it  within  its  proper 
bounds  *. 

*  This  laft  advantage  of  the  greatnefs  and  indivifibility 
of  the  executive  power,  viz.  the  obligation  it  lays  upon  the 
greateft  men  in  the  ftate,  fincerely  to  unite  in  a  common 
caufe  with  the  people,  will  be  moreamply  di  feu  fled  here¬ 
after,  when  a  more  particular  comparifon  between  the 
Englilh  government  and  the  republican  form  {hall  be  of¬ 
fered  to  the  reader. 
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A  second  Peculiarity. — The  Division  of  the 
Legislative  Power. 

The  fecond  peculiarity  which  England,  as 
an  individual  date  and  a  free  date,  exhibits  in 
its  conditution,  is  the  dividon  of  its  legidature. 
But,  in  order  to  make  the  reader  more  fenfible 
of  the  advantages  of  this  divifion,  it  is  necedary 
to  dedre  him  to  attend  to  the  following  con- 
iiderations. 

It  is,  without  doubt,  abfolutely  necedary,  for 
fecuring  the  conditution  of  a  date,  to  redrain 
the  executive  power ;  but  it  is  dill  more  ne¬ 
cedary  to  reftrain  the  legidative.  What  the 
former  can  only  do  by  fuccedive  deps  (I  mean 
fubvert  the  laws)  and  through  a  longer  or 
diorter  train  of  enterprifes,  the  latter  does  in  a 
moment.  As  its  bare  will  can  give  being  to 
the  laws,  fo  its  bare  will  can  alfo  annihilate 
them;  and,  if  I  may  be  permitted  the  expref- 
fion, — the  legidative  power  can  change  the 
conditution,  as  God  created  the  light. 

In  order,  therefore,  to  infure  dability  to  the 
conditution  of  a  date,  it  is  indifpenfably  ne¬ 
cedary  to  redrain  the  legidative  authority.  But 
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here  we  muft  obferve  a  difference  between  the 
legiOative  and  the  executive  powers.  The 
latter  may  be  confined,  and  even  is  the  more 
eafily  fo,  when  undivided  :  the  legiflative,  on 
the  contrary,  in  order  to  its  being  retrained, 
fhould  absolutely  be  divided.  For,  whatever 
laws  it  may  make  to  reftrain  itfelf,  they  never 
can  be,  relatively  to  it,  any  thing  more  than 
fimple  refolutions  ;  as  thoSe  bars  which  it  might 
eredt  to  flop  its  own  motions  muSt  then  be 

within  it,  and  reft  upon  it,  they  can  be  no  bars. 

* 

In  a  word,  the  Same  kind  of  impoffibility  is 
found,  to  fix  the  legislative  power  when  it  is 
one,  which  Archimedes  objedted  againft  his 
moving  the  earth  *. 

Nor  does  Such  a  divifion  of  the  legislature 
only  render  it  poflible  for  it  to  be  reftrained. 
Since  each  of  thofe  parts  into  which  it  is  divided 
can  then  Serve  as  a  bar  to  the  motions  of  the 
others,  but  it  even  makes  it  to  be  a&ually  fo 
restrained.  If  it  has  been  divided  into  only  two 
parts,  it  is  probable  that  they  wrill  not  in  all 
cafes  unite,  either  for  doing  or  undoing: — if  it 
has  been  divided  into  three  parts,  the  chance 
that  no  changes  will  be  made  is  thereby  greatly 
incrcafcd. 

Nay  more;  as  a  kind  of  point  of  honour 
will  naturally  take  place  between  thefe"  diffe- 

*  He  wanted  a  fpot  whereupon  to  fix  his  infrruments. 
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rent  parts  of  the  legifiature,  they  will  therefore 
be  led  to  offer  to  each  other  only  fuch  propo¬ 
rtions  as  will  at  leaft  be  plaufible  ;  and  all 
very  prejudicial  changes  will  thus  be  prevented, 
as  it  were,  before  their  birth. 

If  the  legiflative  and  executive  powers  differ 
fo  greatly  with  regard  to  the  neceffity  of  their 
being  divided,  in  order  to  their  being  reftrained, 
they  differ  no  lefs  with  regard  to  the  other  con- 
fequences  arifing  from  fuch  divifion. 

The  divifion  of  the  executive  power  necef- 
farily  introduces  a£f  ual  oppofitions,  even  violent 
ones,  between  the  different  parts  into  which 
it  has  been  divided;  and  that  part  which  in 
the  iffue  fucceeds  fo  far  as  to  abforb,  and  unite 
in  itfelf,  all  the  others,  immediately  fets  itfelf 
above  the  laws.  But  thofe  oppofitions  which 
take  place,  and  which  the  public  good  requires 
fhould  take  place,  between  the  different  parts 
of  the  legiflature,  are  never  any  thing  more 
than  oppofitions  between  contrary  opinions  and 
intentions ;  all  is  tranfafted  in  the  regions  of 
the  undemanding ;  and  the  only  contention 
that  arifes  is  wholly  carried  on  with  thofe  in- 
offenfive  weapons,  affents  and  diffents,  ayes 
and  noes. 

Befides,  when  one  of  thefe  parts  of  the  legif¬ 
lature  is  fo  fuccefsful  as  to  engage  the  others 
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to  adopt  its  propofition,  the  refult  is,  that  a  law 
takes  place  which  has  in  it  a  great  probability 
of  being  good  :  when  it  happens  to  be  defeated, 
and  fees  its  propofition  reje&ed,  the  word  that 
can  refult  from  it  is,  that  a  law  is  not  made  at 
that  time ;  and  the  lofs  which  the  Hate  fuffers 
thereby,  reaches  no  farther  than  the  temporary 
fetting  afide  of  fome  more  or  lcfs  ufeful  fpecu- 
lation. 

In  a  word,  the  refult  of  a  divifion  of  the  ex¬ 
ecutive  power  is  either  a  more  or  lefs  fpeedy 
eftabiilhment  of  the  right  of  the  strongest ,  or  a 
continued  Hate  of  war  *  : — that  of  a  divifion  of 
the  legiflative  power,  is  either  truth,  or  general 
tranquillity. 

The  following  maxims  will  therefore  be  ad¬ 
mitted.  That  the  laws  of  a  Hate  may  be  per¬ 
manent,  it  is  requifite  that  the  legiflative  power 
fhould  be  divided : — that  they  may  have  weight, 
and  continue  in  force,  it  is  neceflary  that  the 
executive  power  fhould  be  one. 

*  Every  one  knows  the  frequent  hoftilities  that  took 
place  between  the  Roman  fenate  and  the  tribunes.  Ia 
Sweden  there  have  been  continual  contentions  between  the 
king  and  the  fenate,  in  which  they  have  overpowered  each 
other  by  turns.  And  in  England,  when  the  executive 
power  became  double,  by  the  king  allowing  the  parliament 
to  have  a  perpetual  and  independent  exigence,  a  civil  war 
almoft  immediately  followed. 
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If  the  reader  conceived  any  doubt  as  to  the 
truth  of  the  above  obfervations,  he  need  only 
caft  his  eyes  on  the  hiftory  of  the  proceedings  of 
the  Englifh  legiflature  down  to  our  times,  to 
find  a  proof  of  them.  He  would  be  furprifed 
to  fee  how  little  variation  there  has  been  in  the 
political  laws  of  this  country,  efpecially  during 
the  laft  hundred  years  ;  though,  it  is  molt  im¬ 
portant  to  obferve,  the  legiflature  has  been  as 
it  were  in  a  continual  ftate  of  adlion,  and,  no 
difpaflionate  man  will  deny,  has  generally  pro¬ 
moted  the  public  good.  Nay,  if  we  except  the 
a£t  pafied  under  William  III.  by  which  it  had 
been  enadted,  that  parliaments  Ihould  fit  no 
longer  than  three  years,  and  which  was  repealed 
by  a  fubfequent  a£t,  under  George  I.  w'hich  al¬ 
lowed  them  to  fit  for  feven  years,  wre  firall  not 
find  that  any  law,  which  may  really  be  called 
confiitutional,  and  which  has  been  enadted  fince 
the  reftoration,  has  been  changed  afterwards. 

Now,  if  we  compare  this  fteadinefs  of  the 
Englifh  government  with  the  continual  fubver- 
fions  of  the  confiitutional  laws  of  fome  ancient 
republics,  with  the  imprudence  of  fome  of  the 
laws  pafied  in  their  afiemblies*,  and  with  the 

fiill 

*  The  Athenians,  among  other  laws,  had  enacted  one 
to  forbid  applying  a  certain  part  of  the  public  revenues  to 
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ftill  greater  inconfideratenefs  with  which  they 
fometimes  repealed  the  moft  falutary  regula¬ 
tions,  as  it  were,  the. day  after  they  had  been 
enacted, — if  we  call  to  mind  the  extraordinary 
means  to  which  the  legiflature  of  thofe  repub¬ 
lics,  at  times  fenfible  how  its  very  power  was 
prejudicial  to  itfelf  and  to  the  {late,  was 
obliged  to  have  recourfe,  in  order,  if  poffible, 
to  tie  its  own  hands*,  we  fliall  remain  con¬ 
vinced  of  the  great  advantages  which  attend 
the  conftitution  of  the  Englifh  legiflature  f. 

Nor  is  this  divifion  of  the  Englifh  legiflature 

any  other  ufe  than  the  expences  of  the  theatres  and  public 
fhovrs. 

*  In  feme  ancient  republics,  when  the  legiflature  wifh- 
ed  to  render  a  certain  law  permanent,  and  at  the  fame 
time  miftrufted  their  own  future  wifdorn,  they  added  a 
claufe*to  it,  which  made  it  death  to  propofe  the  revoca¬ 
tion  of  it.  Thofe  who  afterwards  thought  fuch  revoca¬ 
tion  neceffary  to  the  public  welfare,  relying  on  the"  mercy 
of  the  people,  appeared  in  the  public  affembly  with  an 
halter  about  their  necks. 

f  W  e  fliall  perhaps  have  occafion  to  obferve  hereafter, 
that  the  true  caufe  of  the  equability  of  the  operations  of  the 
Englifn  legiflature  is  the  oppofition  that  happily  takes 
place  between  the  different  views  and  interefts  of  the  feve- 
ral  bodies  that  compofe  it :  a  confideration  this,  without 
which  all  political  inquiries  are  no  more  than  airy  fpecula- 
tions,  and  is  the  only  one  that  can  lead  to  ufeful  practical 
conclufions. 
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accompanied  (which  is  indeed  a  very  fortu¬ 
nate  circumftance)  by  any  aftual  divifion  of 
the  nation  :  each  conftituent  part  of  it  poffeffes 
ftrength  fuihcient  to  infure  refpect  to  its  re- 
folutions;  yet  no  real  divifion  has  been  made 
of  the  forces  of  the  hate.  Only  a  greater  pro¬ 
portional  fnare  of  all  thofe  diftin&ions  which 
are  calculated  to  gain  the  reverence  of  the 
people  has  been  allotted  to  thofe  parts  of  the 
legiflature  which  could  not  poffefs  their  confi¬ 
dence  in  fo  high  a  degree  as  the  others;  and 
the  inequalities  in  point  of  real  ftrength  be¬ 
tween  them  have  been  made  up  by  the  magic 
of  dignity. 

Thus,  the  king,  who  alone  forms  one  part 
of  the  legiflature,  has  on  his  fide  the  majefiy 
of  the  kingly  title:  the  two  houfes  are,  in  ap¬ 
pearance,  no  more  than  councils  entirely  de¬ 
pendent  on  him ;  they  are  bound  to  follow  his 
perfon  ;  they  only  meet,  as  it  feerns,  to  advife 
him;  and  never  addrefs  him  but  in  the  molt 
folemn  and  refpedtful  manner. 

As  the  nobles,  who  form  the  fecond  order 
of  the  legiflature,  bear,  in  point  both  of  real 
weight  and  numbers,  no  proportion  to  the 
body  of  the  people  *,  they  have  received,  as 

a  com- 

•  It  is  for  want  of  having  duly  conGdered  this  fubje£t, 
that  Mr.  Roufleau  exclaims  fomewhere  againft  thofe,  who, 

,  when 
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a  compenfation,  the  advantage  of  perfonal  ho¬ 
nours,  and  of  an  hereditary  title. 

Befides,  the  eftablilhed  ceremonial  gives  to 
their  aflemblv  a  great  pre-eminence  over  that 
of  the  reprefentatives  of  the  people.  They 
are  the  upper  houfe,  and  the  others  are  the 
lower  houfe.  They  are  in  a  more  fpecial  man¬ 
ner  confidered  as  the  king’s  council ;  and  it  is 
in  the  place  where  they  afiTemble  that  his  throne 
is  placed. 

When  the  king  comes  to  the  parliament, 
the  commons  are  fent  for,  and  make  their  ap¬ 
pearance  at  the  bar  of  the  houfe  of  lords. 
It  is  moreover  before  the  lords,  as  before  their 
judges,  that  the  commons  bring  their  im¬ 
peachments.  When,  after  palling  a  bill  in 
their  own  houfe,  they  fend  it  to  the  lords 
to  defire  their  concurrence,  they  always  order 


when  they  fpeak  of  general  eflates  of  France,  “  dare  to 
tl  call  the  people  the  third  eftate.”  At  Rome,  where  all 
the  order  we  mention  was  inverted, — where  the/flsces  were 
laid  at  the  feet  of  the  people, — and  where  the  tribunes, 
whofe  function,  like  that  of  the  king  of  England,  was  to 
oppofe  the  eftabli  Aimer,  t  of  new  laws,  were  only  a  fubor- 
dinate  kind  of  magiftracy,  many  diforders  followed.  In 
Sweden,  and  in  Scotland  (before  the  union),  faults  of 
another  kind  prevailed  :  in  the  former  kingdom,  for  in. 
fiance,  an  overgrown  body  of  two  thoufand  nobles  fre¬ 
quently  over-ruled  both  king  and  people. 


a  number 


OF  ENGLAND. 


221 


a  number  of  their  own  members  to  accompany 
it*:  whereas  the  lords  fend  down  their  bills 
*  to  them,  only  by  fome  of  the  afiiftants  of  their 
houfe  f.  When  the  nature  of  the  alterations, 
which  one  of  the  two  houfes  defire  to  make  in 
a  bill  lent  to  it  by  the  other,  renders  a  con¬ 
ference  between  them  neceffary,  the  deputies 
of  the  commons  to  the  committee,  which  is 
then  formed  of  members  of  both  houfes,  are 
to  remain  uncovered.  Laftly,  thofe  bills 
which  (in  whichever  of  the  two  houfes  they 
have  originated)  have  been  agreed  to  by  both, 
muft  be  depofited  in  the  houfe  of  lords,  there 
to  remain  till  the  royal  pleafure  is  fgnified. 

Befides,  the  lords  are  members  of  the  legifla- 
ture  by  virtue  of  a  right  inherent  in  their  per- 
fons,  and  they  are  fuppofed  to  fit  in  parlia¬ 
ment  on  their  own  account,  and  for  the  fup- 
port  of  their  own  interefts.  In  confequence 
of  this  they  have  the  privilege  of  giving  their 

*  The  fpeaker  of  the  houfe  of  lords  muft  come  down 
from  the  woolpack  to  receive  the  bills  which  the  members 
of  the  commons  bring  to  their  houfe. 

f  The  twelve  judges  and  the  mafters  in  chancery. 
There  is  alfo  a  ceremonial  eftablilhed  with  regard  to  the 
manner  and  marks  of  refpeft,  with  which  thofe  two  of 
them,  who  are  fent  with  a  bill  to  the  commons,  are  to  de¬ 
liver  it. 


votes 


222 


THE  CONSTITUTION 


Votes  by  proxies and,  when  any  of  them 
diffent  from  the  refolutions  of  their  houfe,  they 
may  enter  a  proteft  againft  them,  containing 
the  reafons  of  their  particular  opinion.  In  a 
word,  as  this  part  of  the  legiflature  is  deftined 
frequently  to  balance  the  power  of  the  people, 
what  it  could  not  receive  in  real  llrength  it 
has  received  in  outward  fplendour  and  great- 
nefs ;  fo  that,  when  it  cannot  refill  by  its 
weight,  it  overawes  by  its  apparent  magni¬ 
tude. 

In  fine,  as  thefe  various  prerogatives,  by 
which  the  component  parts  of  the  legiflature 
are  thus  made  to  balance  each  other,  are  all 
intimately  conne£led  with  the  fortune  of  the 
Hate,  and  flourith  and  decay  according  to  the 
viciflitudes  of  public  profperity  or  adverfity,  it 
thence  follows,  that,  though  differences  of 
opinion  may  at  fome  times  take  place  between 
thofe  parts,  there  can  fcarely  arife  any,  when 
the  general  welfare  is  really  in  queflion.  And 
when,  to  refolve  the  doubts  that  may  arife  on 
political  fpeculations  of  this  kind,  we  caft  our 
eyes  on  the  debates  of  the  two  houfes  for  a  long 
fucceflion  of  years,  and  fee  the  nature  of  the 

*  The  commons  have  not  that  privilege,  bccaufe  they 
are  themfelves  proxies  for  the  people.— See  Coke’s  Inft.  4. 
p.  41. 
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laws  which  have  been  propofed,  of  thofe  which 
have  paflfed,  and  of  thofe  which  have  been  re- 
-jefted,  as  well  as  of  the  arguments  that  have 
been  urged  on  both  tides,  we  fhall  remain  con¬ 
vinced  of  the  goodnefs  of  the  principles  on 
which  the  Englifli  legiflature  is  formed. 


CHAP.  IV. 

# 

A  third  Advantage  peculiar  to  the  English  Go¬ 
vernment.  The  Business  of  proposing  Lares, 
lodged  in  the  Hands  of  the  People. 

A  THIRD  circumftance  which  I  propofe  to 
fhow  to  be  peculiar  to  the  Engliih  govern¬ 
ment,  is  the  manner  in  which  the  refpe£tive 
offices  of  the  three  component  parts  of  the  le¬ 
giflature  have  been  divided,  and  allotted  to 
each  of  them. 

If  the  reader  will  be  pleafed  to  obferve,  he 
will  find  that  in  moft  of  the  ancient  free  ftates 
the  fliare  of  the  people  in  the  bufinefs  of  le- 
giflation  was  to  approve  or  reject  the  propo¬ 
rtions  which  were  made  to  them,  and  to  give 
the  final  fanction  to  the  laws.  The  function 
of  thofe  perfons,  or  in  general  thofe  b6dies, 
who  were  intrufied  with  the  executive  power, 
was  to  prepare  and  frame  the  laws,  and  then 

to 
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to  propofe  them  to  the  people :  and  in  a  word, 
they  pofiefled  that  branch  of  the  legiflative 
power  which  may  be  called  the  initiative ,  that 
is,  the  prerogative  of  putting  that  power  in 
a&ion  *. 

This  initiative ,  or  exclufive  right  of  pro- 
pofing  in  legiflative  affemblies,  attributed  to 
the  magiftrates,  is  indeed  very  ufefyl,  and  per¬ 
haps  even  neceflary,  in  fates  of  a  republican 
form,  for  giving  a  permanence  to  the  laws,  as 
well  as  for  preventing  the  diforders  and  ftrug- 
gles  for  power  which  have  been  mentioned  be¬ 
fore  i  but  upon  examination  we  {hall  find  that 
this  expedient  is  attended  with  inconveniences 

of 

*  This  power  of  previoufly  confidering  and  approving 
fuch  laws  as  were  afterwards  to  be  propounded  to  the  peo¬ 
ple,  was,  in  the  firft  times  of  the  Roman  republic,  con- 
flantly  exercifed  by  the  fenate  :  laws  were  made,  Populi 
jussu,  tx  auctoritate  senatus.  Even  in  cafes  of  elections, 
the  previous  approbation  and  auctoritas  of  the  fenate,  with 
regard  to  thofe  perfons  who  were  offered  to  the  fuffrages  of 
the  people,  was  required.  Turn  eniin  non  gerebat  is  magi- 
stratum  qui  ceperat,  si  patres  auctores  non  erantfacti.  Cic. 
pro  Plancio,  3. 

At  Venice  the  Senate  alfo  exercifes  powers  of  the  fame 
kind,  with  regard  to  the  grand  council  or  affembly  of  the 
nobles.  In  the  canton  of  Bern,  all  propofitions  muff  be 
difcuffed  in  the  little  council,  which  is  compofed  of  twenty- 
feven  members,  before  they  are  laid  before  the  council  of 
the  two  hundred ,  in  whom  refides  the  fovereignty  of  the 

whole 
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of  little  lefs  magnitude  than  the  evils  it  is 
meant  to  remedy. 

Thefe  magiltrates,  or  bodies,  at  firft  indeed 
apply  frequently  to  the  legiflature  for  a  grant 
of  fuch  branches  of  power  as  they  dare  not  of 
themfelves  affume,  or  for  the  removal  of  fuch 
obftacles  to  their  growing  authority  as  they 
do  not  vet  think  it  fafe  for  them  peremptorily 
to  fet  afide.  But  when  their  authority  has  at 
length  gained  a  fufficient  degree  of  extent  and 
ftability,  as  farther  manifeftations  of  the  will 
of  the  legiflature  could  then  only  create  ob- 
ftrudtions  to  the  exercife  of  their  power,  they 
begin  to  confider  the  legiflature  as  an  enemy 
whom  they  muft  take  great  care  never  to  roufe. 
They  confequently  convene  the  affembly  of 
the  people  as  feldom  as  they  can.  When 
they  do  it,  they  carefully  avoid  propofing 
any  thing  favourable  to  public  liberty.  They 
foon  even  entirely  ceafe  to  convene  the  affem¬ 
bly  at  all ;  and  the  people,  after  thus  lofing 

whole  canton.  And  in  Genera,  the  law  is,  “  that  nothing 
“  fliall  be  treated  in  the  general  council  or  affembly  of  the 
“  citizens  which  has  not  been  previoufly  treated  and  ap- 
“  proved  in  the  council  of  the  two  hundred ;  and  that  no- 
ri  thing  fliall  be  treated  in  the  two  hundred  which  has  not 
“  been  previoufly  treated  and  approved  in  the  council  of 
“  the  twenty-five." 
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the  power  of  legally  afferting  their  rights,  are 
expofed  to  that  which  is  the  higheft  degree  of 
political  ruin,  the  lofs  of  even  the  repiem- 
brance  of  them,  unlefs  fome  indireft  means 
are  found,  by  which  they  may  from  time  to 
time  give  life  to  their  dormant  privileges; 
means  which  may  be  found,  and  fucceed 
pretty  well  in  fmall  Hates,  where  provifions 
can  more  eafily  be  made  to  anfwer  their  in¬ 
tended  ends,  but  in  Hates  of  confiderable  ex¬ 
tent  have  always  been  found,  in  the  event, 
to  give  rife  to  diforders  of  the  fame  kind  with 
thofe  which  were  at  HrH  intended  to  be  pre¬ 
vented. 

But  as  the  capital  principle  of  the  Engliffi 
conHitution  totally  differs  from  that  which 
forms  the  bafis  of  republican  governments, 
fo  is  it  capable  of  procuring  to  the  people 
advantages  that  are  found  to  be  unattain¬ 
able  in  the  latter.  It  is  the  people  in  Eng¬ 
land,  or  at  leaH  thofe  who  reprefent  them, 
who  poffefs  the  initiative  in  legiflation,  that 
is  to  fay,  who  perform  the  office  of  framing 
laws,  and  propofing  them.  And  among  the 
many  circumfiances  in  the  Engliffi  govern¬ 
ment,  which  would  appear  entirely  new  to  the 
politicians  of  antiquity,  that  of  feeing  the 
perfon  intrufled  with  the  executive  power  bear 
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that  ffiare  in  legiilation  which  they  looked  upon 
as  being  neceffarily  the  lot  of  the  people,  and 
the  people  that  which  they  thought  the  indif- 
penfable  office  of  its  magiftrates,  would  not 
certainly  be  the  leaft  occafion  of  their  furprife. 

I  forefee  that  it  will  be  obje£ied,  that,  as  the 
king  of  England  has  the  power  of  diffolving, 
and  even  of  not  calling  parliaments,  he  is 
hereby  poffeffed  of  a  prerogative  which  in  fa<5t 
is  the  fame  with  that  which  I  have  juft  now 
reprefented  as  being  fo  dangerous. 

To  this  I  anfwer,  that  all  circumftances 
ought  to  be  combined  together.  Doubtlefs,  if 
the  crown  had  been  under  no  kind  of  depen¬ 
dence  whatever  on  the  people,  it  would  long 
fince  have  freed  itfelf  from  the  obligation  of 
calling  their  reprefentatives  together ;  and  the 
Britifh  parliament,  like  the  national  affemblies 
of  feveral  other  kingdoms,  would  moft  likely 
have  ntfexiftence  now,  except  in  hiftory. 

But,  as  we  have  above  feen,  the  neceffities 
of  the  ftate,  and  the  wants  of  the  fovereign 
himfelf,  put  him  under  a  neceffity  of  having 
frequently  recourfe  to  his  parliament;  and  then 
the  difference  may  be  feen  between  the  prero¬ 
gative  of  not  calling  an  affembly,  when  power¬ 
ful  caufes  neverthelefs  render  fuch  a  meafure 
neceffary,  and  the  exclufive  right,  when  an 
affembly  is  convened,  of  proposing  laws  to  it. 

Q  2  In 


22S 


THE  CONSTITUTION 


In  the  latter  cafe,  though  a  prince,  let  us 
even  fuppofe,  in  order  to  fave  appearances, 
might  condefcend  to  mention  any  thing  befides 
his  own  wants,  it  would  be  at  moft  to  propofe 
the  giving  up  of  fome  branch  of  his  preroga¬ 
tive  upon  which  he  fet  no  value,  or  to  reform 
fuch  abufes  as  his  inclination  does  not  lead 
him  to  imitate  ;  but  he  would  be  very  careful 
not  to  touch  any  points  which  might  mate¬ 
rially  affect  his  authority. 

Befides,  as  all  his  conceflions  would  be  made, 
or  appear  to  be  made,  of  his  own  motion,  and 
would  in  fome  meafure  feem  to  fpring  from 
the  aftivity  of  his  zeal  for  the  public  welfare, 
all  that  he  might  offer,  though  in  fact  ever  fo 
inconfiderable,  would  be  reprefented  by  him 
as  grants  of  the  moft  important  nature,  and 
for  which  he  experts  the  higheft  gratitude. 
Laftly,  it  would  alfo  be  his  province  to  make 
reftriftions  and  exceptions  to  laws  thus  pro- 
pofed  by  himfelf;  he  wTould  alfo  be  the  pierfon 
who  were  to  chufe  the  words  to  exptefs  them, 
and  it  would  not  be  reafonable  to  expe£t  that 
he  would  give  himfelf  any  great  trouble  to 
avoid  all  ambiguity*. 

But 

*  In  the  beginning  of  the  exigence  of  the  houfe  of  com¬ 
mons,  bills  were  prefented  to  the  king  under  the  form  of 
petitions.  Thofe  to  which  the  king  affented  were  regifter- 
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But  the  parliament  of  England  is  not,  as 
we  faid  before,  bound  down  to  wait  pafiively 
and  in  filence  for  fuch  laws  as  the  executive 
power  may  condefcend  to  propofe  to  them. 
At  the  opening  of  every  feffion,  they  of  them- 
feives  take  into  their  hands :  the  great  book  of 
the  ftate ;  they  open  all  the  pages,  and  exa¬ 
mine  every  article. 

When  they  have  difcovered  abufes,  they 
proceed  to  inquire  into  their  caufes ■> — when 
thefe  abufes  arife  from  an  open  difregard 
of  the  laws,  they  endeavour  to  ftrengthen 
them  j  when  they  proceed  from  their  insuffi¬ 
ciency,  they  remedy  the  evil  by  additional 
proviftons  ' 

Not¬ 
ed  among  the  rolls  of  parliament,  with  his  anfwer  to  them ; 
and  at  the  end  of  each  parliament  ;  the  judges  formed 
them  into  ftatutes.  Several  abufes  having  crept  into  that 
method  of  proceeding,  it  was  ordained  .that  the  judges 
fliould  in  future  make  the  flatute  before  the  end  of  every 
feffion.  Laftly,  as  even  that  became,  in  procefs  of  tjme, 
infufticient,  the  prefent  method  of  framing  bills  was  efta« 
bliffied;  that  is  to  fay,  both  houfes  now,  frame  the  ftatutes 
in  the  very  form  and  words  in  which  they  are  to  (land 
when  they  received  the  royal  a(Teiit( 

*  No  popular  aftembly  ever  enjoyed  the  privilege  of 
ftarting,  panvaffing,  and  prppofing^new  matter,  to  fuch  a 
degree  as  thp  Englifn  commons.  In  France,  when  their 
General  Eftates  were  allowed  to  fit,  their  ranovutrancfs  vyprp 

03  little 


230 


THE  CONSTITUTION 


Nor  do  they  proceed  with  lefs  regularity  and 
freedom,  in  regard  to  that  important  objeft, 
fubfidies.  They  are  to  be  the  foie  judges  of 
the  quantity  of  them,  as  well  as  of  the  ways 
and  means  of  railing  them;  and  they  need  not 
come  to  any  refolution  with  regard  to  them,  till 
they  fee  the  fafety  of  the  fubje£t  completely 
provided  for.  In  a  word,  the  making  of  laws, 
is  not,  in  fuch  an  arrangement  of  things,  a  gra¬ 
tuitous  contract,  in  which  the  people  are  to  take 

little  regarded,  and  the  particular  Eftates  of  the  provinces 
dare  now  hardly  prefent  any.  In  Sweden,  the  power  of 
propofing  new  fubjefts  was  lodged  inanaflembly  called  the 
secret  committee,  compofed  of  nobles,  and  a  few  of  the 
clergy ;  and  is  now  poflefled  by  the  king.  In  Scotland, 
until  the  Union ,  all  propofitions  to  be  laid  before  the  par¬ 
liament  were  to  be  framed  by  the  perfons  called  the  lords 
of  the  articles.  In  regard  to  Ireland,  all  bills  muft  be  pre¬ 
pared  by  the  king  in  his  privy  council,  and  are  to  belaid 
before  the  parliament  by  the  lord  lieutenant,  for  their  af- 
fent  or  diflent :  only,  they  are  allowed  to  difcufs,  among 
them,  what  they  call  heads  of  a  bill ,  which  the  lord  lieute¬ 
nant  is  defired  afterwards  to  tranfmit  to  the  king,  who  fe- 
le£ts  out  of  them  what  claufes  he  thinks  proper,  or  fets  the 
whole  afide;  and  is  not  expected  to  give,  at  any  time,  any 
precife  anfwer  to  them.  And  in  republican  governments, 
jnagiftrates  are  never  at  reft  till  they  have  entirely  fecured 
to  themfelves  the  important  privilege  of  proposing :  nor 
does  this  follow  merely  from  their  ambition  ;  it  is  alfo  the 
confequence  of  tl  e  fituation  they  are  in,  from  the  princi¬ 
ples  of  that  mode  of  government. 
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juft  what  is  given  them,  and  as  it  is  given 
them: — it  is  a  contract  in  which  they  buy  and 
pay,  and  in  which  they  themfelves  fettle  the 
different  conditions,  and  furnilh  the  words  to 
exprefs  them. 

The  Englifli  parliament  have  given  a  ftill 
greater  extent  to  their  advantages  on  fo  im¬ 
portant  a  fubjeft.  They  have  not  only  fecured 
to  themfelves  a  right  of  propofing  laws  and  re¬ 
medies,  but  they  have  alfo  prevailed  on  the 
executive  power  to  renounce  all  claim  to  do 
the  fame.  It  is  even  a  conftant  rule  that  nei¬ 
ther  the  king  nor  his  privy  council  can  make 
any  amendments  to  the  bills  preferred  by  the 
two  houfes ;  but  the  king  is  merely  to  accept 
or  reje£t  them  :  a  provifion  this,  which,  if  we 
pay  a  little  attention  to  the  fubjeft,  we  fhall 
find  to  have  been  alfo  neceflary  for  completely 
fecuring  the  freedom  and  regularity  of  the  par¬ 
liamentary  deliberations*. 

I  indeed 

*  The  king  indeed  at  times  fends  meflages  to  either 
houfe;  and  nobody,  I  think,  can  wifli  that  no  means  of 
intercourfe  fhould  exift  between  him  and  his  parliament. 
But  thefe  meflages  are  always  exprefled  in  very  general 
words:, they  are  only  made  to  defire  the  houfe  to  take 
certain  fubje&s  into  their  conlideration  :  no  particular  ar¬ 
ticles  or  claufes  are  exprefled  ;  the  commons  are  not  to 
declare,  at  any  fettled  time,  any  folemn  acceptation  or 
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I  indeed  confefs  that  it  feems  very  natural, 
in  the  modelling  of  a  ftate,  to  intruft  this  very 
important  office  of  framing  laws  to  thofe  per- 
fons  who  may  be  fuppofed  to  have  before  ac¬ 
quired  experience  and  wifdom  in  the  manage¬ 
ment  of  public  affairs.  But  events  have  un¬ 
fortunately  demonftrated,  that  public  employ-r 
ments  and  power  improve  the  underftanding  of 
men  in  a  lefs  degree  than  they  pervert  their 
views;  and  it  has  been  found  in  the  iffue,  that 
the  effedt  of  a  regulation  which,  at  firft  fight, 
feems  fo  perfectly  confonant  with  prudence,  is 
to  confine  the  people  to  a  mere  paffive  and  de- 
fenfive  ffiare  in  the  legifiation,  and  to  deliver 
them  up  to  the  continual  enterprifes  of  thofe 
who,  at  the  fame  time  that  they  are  under  the 
greatefi:  temptations  to  deceive  them,  poffefs 
the  moll  powerful  means  of  effedting  it. 

If  we  call:  our  eyes  on  the  hiftory  of  the  an¬ 
cient  governments,  in  thofe  times  when  the  per- 

reje&ion  of  the  propofition  made  by  the  king;  and,  in 
fhort,  the  houfe  follows  the  fame  mode  of  proceeding, 
■with  refpett  to  fuch  meflages,  as  they  ufually  do  in  regard 
to  petitions  prefented  by  private  individuals.  Some  mem¬ 
ber  makes  a  motion  upon  the  fuhjeft  exprefled  in  the  king’s 
meflage ;  a  bill  is  framed  in  the  uiual  way;  it  may  be  dropt 
at  every  flage  of  it ;  and  it  is  never  the  propofal  of  the 
crown,  but  the  motions  of  fome  of  their  own  members, 
which  the  houfe  difcufs,  and  finally  accept  or  reject. 
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Cans  intruded  with  the  executive  power  were 
frill  in  a  date  of  dependence  on  the  legiflature, 
and  confequently  frequently  obliged  to  have 
recourfe  to  it,  we  (hall  fee- al  Effort-  continual  in- 
ftances  of  felfifh  and  infidious  laws  propofed 
by  them  to  the  aflemblies  of  the  people. 

And  thofe  men,  in  whofe  wifdom  the  law  had 
at  firft  placed  fo  much  confidence,  became,  in 
the  iffue,  fo  loft  to  all  fenfe  of  ftiame  and  duty, 
that  when  arguments  were  found  to  be  no 
longer  fufficient,  they  had  recourfe  to  force ; 
the  legiflative  aiTemblies  became  fo  many  fields 
of  battle,  and  their  power  a  real  calamity. 

I  know'  very  well,  however,-  that  there  are 
other  important  circumftances  befides  thofe  I 
have  juft  mentioned,  which  wrould  prevent* 
diforders  of  this  kind  from  taking  place  in 
England*.  But,  on  the  other  hand,  let  us  call 
to  mind  that  the  perfon  w7ho,  in  England,  is 
inverted  with  the  executive  authority,  unites 
in  himfelf  the  whole  public  powrer  and  majefty. 
Let  us  reprefent  to  ourfelves  the  great  and 
foie  magiftrate  of  the  nation  prefling  the  ac¬ 
ceptance  of  thofe  laws  w'hich  he  had  propofed, 

*  I  particularly  mean  here  the  circumftance  of  the  peo¬ 
ple  having  entirely  delegated  their  power  to  their  reprefen- 
tatives :  the  confequences  of  which  inftitution  will  be  dif- 
cuffed  in  the  next  chapter, 
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with  a  vehemence  fuited  to  the  ufual  impor¬ 
tance  of  his  defigns,  with  the  warmth  of  mon¬ 
archical  pride,  which  mull  meet  with  no  re- 
fufal,  and  exerting  for  that  purpofe  all  his  im- 
menfe  refources. 

It  was  therefore  a  matter  of  indifpenfable  ne- 
ceffity,  that  things  fhould  be  fettled  in  England 
in  the  manner  they  are.  As  the  moving  fprings 
of  the  executive  power  are,  in  the  hands  of  the 
king,  a  kind  of  facred  deposition,  fo  are  thofe 
of  the  legiflative  power  in  the  hands  of  the  two 
houfes.  The  king  mull  abftain  from  touching 
them,  in  the  fame  manner  as  all  the  fubje&s  of 
the  kingdom  are  bound  to  fubmit  to  his  prero¬ 
gatives.  When  he  fits  in  parliament,  he  has 
left,  we  may  fay,  his  executive  power  without 
doors,  and  can  only  aflfent  or  diffent.  If  the 
crown  had  been  allowed  to  take  an  a£tive  part 
in  the  bufinefs  of  making  laws,  it  would  foon 
have  rendered  ufelefs  the  other  branches  of  the 
legiflature. 
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CHAP.  V. 

In  which  an  Inquiry  is  made,  whether  it  would 
be  an  Advantage  to  public  Liberty ,  that  the 
Laws  should  be  enacted  by  the  Votes  of  the 
People  at  large. 

But  it  will  be  faid,  whatever  may  be  the 
wifdom  of  the  Englilh  laws,  how  great  foever 
their  precautions  may  be  with  regard  to  the 
fafety  of  the  individual,  the  people,  as  they  do 
not  themfelves  exprefsly  enadt  them,  cannot 
be  looked  upon  as  a  free  people.  The  author 
of  the  Social  Contract  carries  this  opinion  even 
farther :  he  fays,  that  “  though  the  people  of 
“  England  think  they  are  free,  they  are  much 
“  miftaken ;  they  are  fo  only  during  the  elec- 
**  tion  of  members  for  parliament:  as  foon  as 
“  thefe  are  eledted,  the  people  are  flaves — 
“  they  are  nothing*.” 

Before  I  anfwer  this  objedlion,  I  {hall  obferve, 
that  the  word  liberty  is  one  of  thofe  which  have 
been  mod  mifunderftood  or  mifapplied. 

Thus,  at  Rome,  where  that  clafs  of  citizens 
who  were  really  matters  of  the  date,  were  fen- 
fible  that  a  lawful  regular  authority,  once  trufted 

*  See  M.  Rouffeau’s  Social  Coptradt,  chap.  xv. 
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to  a  Tingle  ruler,  would  put  an  end  to  ther 
tyranny,  they  taught  the  people  to  believe, 
that,  provided  thofe  who.  exercifed  a  military 
power  over  them,  and  overwhelmed  them  with 
infults,  went  by  the  names  of  comities ,  dicta- 
tores ,  patricii,  nobiles ,  in  a  word,  by  any  other 
appellation  than  that  horrid  one  of  rex,  they 
were  free,  and  that  fuch  a  valuable  fituation 
muft  be  preferred  at  the  price  of  every  calamity. 

In  the  fame  manner,  certain  writers  of  the 
prefent  age,  milled  by  their  inconfiderate  ad¬ 
miration  of  the  governments  of  ancient  times, 
and  perhaps  alfo  by  a  defire  of  prefenting  lively 
contrails  to  what  they  call  the  degenerate  man¬ 
ners  of  our  modern  times,  have  cried  up  the  go¬ 
vernments  of  Sparta  and  Rome,  as  the  only 
ones  fit  for  us  to  imitate.  In  their  opinions, 
the  only  proper  employment  of  a  free  citizen 
is,  to  be  either  incessantly  assembled  in  the  fo¬ 
rum ,  or  preparing  for  war , — being  valiant, 
inured  to  hardships,  inf  dined  with  an  ardent  love 
of  one's  country,  which  is,  after  all,  nothing 
more  than  an  ardent  defire  of  injuring  all  man¬ 
kind  for  the  fake  of  that  fociety  of  \Vhich  we 
are  members,— and  with  an  ardent  love  of  glory, 
which  is  likewife  nothing  more  than  an  ardent 
defire  of  committing  (laughter,  in  order  to 
make  afterwards  a  boaft  ot  it,  have  appeared 
to  thefe  writers  to  be  the  only  focial  qualifica¬ 
tions 
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tions  worthy  of  our  efteem,  and  of  the  encou¬ 
ragement  of  law-givers  *.  And  while,  in  or- 
der  to  fupport  fuch  opinions,  they  have  ufed  a 
profufion  of  exaggerated  ex'preffions  without 
any  diftin£t  meaning,  and  perpetually  repeated, 
though  without  defining  them,  the  words  das - 
tardliness,  corruption,  greatness  of  sold,  and 
virtue,  they  have  never  once  thought  of  telling 
us  the  only  thing  that  was  worth  our  knowing, 
which  is>  whether  men  were  happy  under 
thofe  governments  which  they  fo  much  ex¬ 
horted  us  to  imitate. 

Nor,  while  they  thus  mifapprehended  the 
only  rational  defign  of  civil  focieties,  have  they 
better  underftood  the  true  end  of  the  particular 
inftitutions  by  which  they  were  to  be  regulated^ 
They  were  fatisned  when  they  faw  the  few 
who  really  governed  every  thing  in  the  date 
at  times  perform  the  illufory  ceremony  of  af- 
fembling  the  body  of  the  people,  that  they 
might  appear  to  confult  them :  and  the  mere 
giving  of  votes,  under  any  difadvantage  in  the 
manner  of  giving  them,  and  how  much  foever 
the  law  might  afterwards  be  neglected  that 

*  I  have  ufed  all  the  above  expreffions  in  the  fame  fenfe 
in  which  they  were  ufed  in  the  ancient  common-wealths, 
and  flill  are  by  moft  of  the  writers  who  defcribe  their  go¬ 
vernments.  » 


was 


236 


THE  CONSTITUTION 


was  thus  pretended  to  have  been  made  in  com¬ 
mon,  has  appeared  to  them  to  be  liberty. 

But  thofe  writers  are  in  the  right :  a  man 
who  contributes  by  his  vote  to  the  palling  of  a 
law,  has  himfelf  made  the  law;  in  obeying  it, 
he  obeys  himfelf,— he  therefore  is  free.  A  play 
on  words,  and  nothing  more.  The  individual 
who  has  voted  in  a  popular  legiflative  affem* 
bly  has  not  made  the  law  that  has  pafled  in  it; 
he  has  only  contributed,  or  feemed  to  contri¬ 
bute,  towards  enadting  it,  for  his  thoufandth, 
or  even  ten-thoufandth  fhare;  he  has  had  no 
opportunity  of  making  his  objedlions  to  the 
propofed  law,  or  of  canvaffing  it,  or  of  propof- 
ing  reftridtions  to  it ;  and  he  has  only  been 
allowed  to  exprefs  his  aflent  or  diflent.  When 
a  law  is  pafled  agreeably  to  his  vote,  it  is  not 
as  a  confequence  of  this  his  vote  that  his  will 
happens  to  take  place,  it  is  becaufe  a  number 
of  other  men  have  accidentally  thrown  them- 
felves  on  the  fame  fide  with  him : — when  a 
law  contrary  to  his  intentions  is  enadted,  he 
muft  neverthelefs  fubmit  to  it. 

This  is  not  all ;  for  though  we  fhould  fuppofe 
that  to  give  a  vote  is  the  eflential  conftituent 
of  liberty,  yet  fuch  liberty  could  only  be  faid 
to  laft  for  a  Angle  moment,  after  which  it  be¬ 
comes  neceflary  to  truft  entirely  to  the  difcre- 
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tion  of  other  perfons,  that  is,  according  to  this 
dodtrine,  to  be  no  longer  free.  It  becomes 
neceffary,  for  inftance,  for  the  citizen  who  has 
given  his  vote,  to  rely  on  the  honefty  of  thofe 
who  collect  the  fuffrages  j  and  more  than  once 
have  falfe  declarations  been  made  of  them. 

The  citizen  muft  alfo  truft  to  other  perfons 
for  the  execution  of  thofe  things  which  have 
been  refolved  upon  in  common:  and  when  the 
affembly  (hall  have  feparated,  and  he  fliall  find 
himfelf  alone,  in  the  prefence  of  the  men  who 
are  inverted  with  the  public  power,  of  the 
confuls  for  inftance,  or  of  the  didlator,  he  will 
have  but  little  fecurity  for  the  continuance  of 
his  liberty,  if  he  has  only  that  of  having  con¬ 
tributed  by  his  fuffrage  towards  enadting  a  law 
which  they  are  determined  to  negledt. 

What  then  is  liberty  ? — Liberty,  I  would  an- 
fwer,  fo  far  as  it  is  poffible  for  it  to  exift  in  a 
fociety  of  beings  whofe  interefts  are  almoft  per¬ 
petually  oppofed  to  each  other,  confifts  in  this, 
that  every  man,  zvhile  he  respects  the  persons  of 
others ,  and  allozvs  them  quietly  to  enjoy  the  pro¬ 
duce  of  their  industry ,  be  certain  himself  li/cezuise 
to  enjoy  the  produce  of  his  oxen  industry,  and  that 
his  person  be  also  secure.  But  to  contribute  by 
one’s  fuffrage  to  procure  thefe  advantages  to 
the  community, — to  have  a  lhare  in  eftablilhing 
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that  order,  that  general  arrangement  of  thing®/ 
by  means  of  which  an  individual,  loft  as  it 
were  in  the  crowd,  is  effeftually  protected, — to 
lay  down  the  rules  to  be  obferved  by  thofe  who, 
being  inverted  with  a  confiderable  power,  are 
charged  with  the  defence  of  individuals,  and 
provide  that  they  fnould  never  tranfgrefs  them, 
— thefe  are  fun&ions,  are  a<5ls  of  government, 
but  not  conftituent  parts  of  liberty. 

In  a  word:  To  concur  by  one’s  fufFrage  in 
enacling  laws,  is  to  enjoy  a  (hare,  whatever  it 
may  be,  of  power:  to  live  in  a  ftate  where  the 
laws  are  equal  for  all,  and  fure  to  be  executed 
(whatever  may  be  the  means  by  which  thefe 
advantages  are  attained),  is  to  be  free. 

Be  it  fo:  we  grant  that  to  give  one’s  fuffrage 
is  not  liberty  itfelf,  but  only  a  means  of  procur¬ 
ing  it,  and  a  means  too  which  may  degenerate  to 
mere  form ;  we  grant  alfo,  that  it  is  pofiible  that 
other  expedients  might  be  found  for  that  pur- 
pofej  and  that  for  a  man  to  decide  that  a  ftate 
with  whofe  government  and  interior  adminiftra- 
tion  he  is  unacquainted,  is  a  ftate  in  which  the  - 
people  are  slaves ,  are  nothing,  merely  becaufe 
the  comitia  of  ancient  Rome  are  no  longer  to  be 
met  with  in  it,  is  a  fomewhat  precipitate  decifion. 
But  ftill  we  muft  continue  to  think  that  liberty 

J 

would  be  much  more  complete,  if  the  people  at 
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large  were  exprefsly  called  upon  to  give  their 
opinion  concerning  the  particular  provilionsby 
which  it  is  to  be  fecured,  and  that  the  Englifh 
laws,  for  inftance,  if  they  were  made  by  the 
fuffrages  of  all,  would  be  wifer,  more  equita¬ 
ble,  and,  above  all,  more  likely  to  be  executed. 
To  this  objection,  which  is  certainly  fpecious, 

I  (hall  endeavour  to  give  an  anfwer. 

If,  in  the  firft  formation  of  a  civil  fociety,  the 
only  care  to  be  taken  was  that  of  eftablifhing, 
once  for  all,  the  feveral  duties  which  every  in¬ 
dividual  owes  to  others  and  to  the  ftate, — if 
thofe  who  are  intrufted  with  the  care  of  pro¬ 
curing  the  performance  of  thefe  duties,  had 
neither  any  ambition,  nor  any  other  private 
paflions,  which  fuch  employment  might  put  in 
motion,  and  furnilh  the  means  of  gratifying, — 
in  a  word,  if,  looking  upon  their  function  as  a 
mere  talk  of  duty,  they  were  never  tempted  to 
deviate  from  the  intentions  of  thofe  who  had 
appointed  them, — I  confefs,  that,  in  fuch  a  cafe, 
there  might  be  no  inconvenience  in  allowing 
every  individual  to  have  a  fhare  in  the  govern¬ 
ment  of  the  community  of  which  he  is  a  mem¬ 
ber  ;  or  rather,  1  ought  to  fay,  in  fuch  a  fo¬ 
ciety,  and  among  fuch  beings,  there  would  be 
mo  occafion  for  any  government. 

But  experience  teaches  us  that  many  more 
R  precautions. 


2£2  THE  CONSTITUTION 

precautions,  indeed,  are  ncccftary  to  oblige  men 
to  be  juft  towards  each  other ;  nay,  the  very  firlt 
expedients  that  may  be  expected  to  conduce  to 
fuch  an  end,  fupply  the  moft  fruitful  fource  of 
the  evils  which  are  propofed  to  be  prevented. 
Thofe  laws  which  were  intended  to  be  equal  for 
all,  are  foon  warped  to  the  private  convenience 
of  thofe  who  have  been  made  the  adminiftrators 
of  them : — inftituted  at  firft  for  the  protection  of 
all,  they  foon  are  made  only  to  defend  the  ufur- 
pations  of  a  few  ;  and  as  the  people  continue  to 
refpedt  them,  while  thofe  to  whofe  guardianthip 
they  were  intruded  make  little  account  of  them, 
they  at  length  have  no  other  effedt  than  that  of 
fupplying  the  w-ant  of  real  ftrength  in  thofe  few 
who  have  contrived  to  place  themfelves  at  the 
head  of  the  community,  and  of  rendering  re¬ 
gular  and  free  from  danger  the  tyranny  of  the 
fmaller  number  over  the  greater. 

To  remedy,  therefore,  evils  which  thus  have 
a  tendency  to  refult  from  the  very  nature  of 
things, — to  oblige,  thofe  wdio  are  in  a  manner 
mailers  of  the  law,  to  conform  themfelves  to  it, 

* — to  render  ineffedtual  the  blent,  powerful, 
and  ever-adtive  confpiracy  of  thofe  who  go¬ 
vern, requires  a  degree  of  knowdedge,  andafpirit 
of  perfeverance,  which  are  not  to  be  expedited 
from  the  multitude. 
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The  greater  part  of  thofe  who  compofe  this 
multitude,  taken  up  with  the  care  of  providing 
for  their  fubfiftence,  have  neither  fufficient  lei- 
fure,  nor  even,  in  confequence  of  their  more 
imperfect  education,  the  degree  of  information 
requifite  for  functions  of  this  kind.  Nature, 
befides,  who  is  fparing  of  her  gifts,  has  bellow¬ 
ed  upon  only  a  few  men  an  underftanding  ca¬ 
pable  of  the  complicated  refearches  of  legilla- 
tion  ;  and,  as  a  Tick  man  trufts  to  his  phyfician, 
a  client  to  his  lawyer,  fo  the  greater  number  of 
the  citizens  mutt  trull  to  thofe  who  have  more 
abilities  than  themfelves  for  the  execution  of 
things,  which,  at  the  fame  time  that  they  fo  ma¬ 
terially  concern  them,  require  fo  many  quali¬ 
fications  to  perform  them  with  any  degree  of 
fufficiency. 

To  thefe  confiderations,  of  themfelves  fo  ma- 

* 

terial,  another  mull  be  added,  which  is,  if  pof- 
fible,  of  Hill  greater  weight.  This  is,  that  the 
multitude,  in  confequence  of  their  very  being 
a  multitude,  are  incapable  of  coming  to  any 
mature  refolution. 

Thofe  who  compofe  a  popular  aflembly  are 
not  actuated,  in  the  courfe  of  their  deliberations, 
by  any  clear  and  precife  view  of  any  prefent  or 
pofitive  perfonal  interell.  As  they  fee  themfelves 
loft  as  it  were  in  the  crowd  of  thofe  who  are  call¬ 
ed  upon  to  exercife  the  fame  fun£lion  with  them- 
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felves, — as  they  know  that  their  individual  vote* 
will  make  no  change  in  the  public  refolution* 
and  that,  to  whatever  fide  they  may  incline,  the 
general  refult  will  neverthelefs  be  the  fame, — 
they  do  not  undertake  to  inquire  how  far  the 
things  propofed  to  them  agree  with  the  whole 
of  the  laws  already  in  being,  or  with  the  prefent 
circumftances  of  the  ftate,  becaufe  men  will  not 
enter  upon  a  laborious  talk,  when  they  know 
that  it  can  fcarcely  anfwer  any  purpofe. 

It  is,  however,  with  difpofitions  of  this  kind, 
and  each  relying  on  all,  that  the  aflembly  of 
the  people  meets.  But  as  very  few  among  them 
have  previoufly  confidercd  the  fubjects  on  which 
they  are  called  upon  to  determine,  very  few 
carry  along  with  them  any  opinion  or  inclina¬ 
tion,  or  at  leaft  any  inclination  of  their  own,  and 
to  which  they  are  refolved  to  adhere.  As,  how¬ 
ever,  it  is  necefiary  at  laft  to  come  to  fome  re- 
folution,  the  major  part  of  them  are  determined 
by  reafons  which  they  would  blufh  to  pay  any 
regard  to  on  much  lefs  ferious  occafions.  An 
unufual  fight,  a  change  of  the  ordinary  place  of 
the  aflembly,  a  fudden  difturbance,  a  rumour, 
are,  amidft  the  general  want  of  a  fpirit  of  de- 
cifion,  the  sufficiens  ratio  ot  the  determination 
of  the  greateft  part*;  and  from  this  aflemblage 

of 

*  Every  one  knows  of  how  much  importance  it  was,  in 
rhe  Roman  commonwealth,  to  afiemble  the  people  in  one 
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of  feparate  wills,  thus  formed  haftily,  and  with¬ 
out  reflection,  a  general  will  refults,  which  is 
alfo  void  of  reflection. 

If,  amidft  thefe  difadvantages,  the  aflembly 
were  left  to  themfelves,  and  nobody  had  an 
intereft  to  lead  them  into  error,  the  evil,  though 
very  great,  would  not  however  be  extreme, 
becaufe  fuch  an  aflembly  never  being  called 
upon  but  to  determine  upon  an  affirmative  or 
negative, — that  is,  never  having  but  two  cafes 
to  choofe  between,  there  would  be  an  equal 
chance  of  their  choofing  either;  and  it  might 
be  hoped  that  at  every  other  turn  they  would 
take  the  right  fide. 

But  the  combination  of  thofe  who  fhare  ei¬ 
ther  in  the  aCtual  exercife  of  the  public  power, 
or  in  its  advantages,  do  not  thus  allow  them¬ 
felves  to  fit  down  in  inaCtion.  They  wake, 
while  the  people  fleep.  Entirely  taken  up 
with  the  thoughts  of  their  own  power,  they  live 
but  to  increafe  it.  Deeply  verfed  in  the  ma¬ 
nagement  of  public  bufinefs,  they  fee  at  once 
all  the  poffible  confequences  of  meafures.  And 
as  they  have  the  exclufive  direction  of  the 
fprings  of  government,  they  give  rife,  at  their 

place  rather  than  another.  In  order  to  change  entirely  the 
nature  of  their  resolutions,  it  was  often  fufticient  to  hide 
from  them,  or  let  them  fee,  the  capitol. 
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pleafure,  to  every  incident  that  may  influence 
the  minds  of  a  multitude  who  are  not  on  their 
guard,  and  who  wait  for  fome  event  or  other 
that  may  finally  determine  them. 

It  is  they  who  convene  the  aflembly,  and  dif- 
folve  it:  it  is  they  who  offer  propofitions,  and 
make  fpeeches  to  it.  Ever  adtive  in  turning  to 
their  advantage  every  circumfiance  that  hap¬ 
pens,  they  equally  avail  themfelves  of  the  trac- 
tablenefs  of  the  people  during  public  calami¬ 
ties,  and  its  heedleffnefs  in  times  of  profperity. 
When  things  take  a  different  turn  from  what 
they  expected,  they  difmifs  the  affembly.  By 
prefenting  to  it  many  propofitions  at  once,  and 
which  are  to  be  voted  upon  in  the  lump,  they 
hide  what  is  deftined  to  promote  their  own  prb 
vate  views,  or  give  a  colour  to  it,  by  joining  it 
with  things  which  they  know  will  take  hold  of 
the  mind  of  the  people  *.  By  prefenting,  in 

'*  It  was  thus  the  fenate  at  Rome  aflumed  to  itfelf  the 
power  of  Eying  taxes.  They  promifed,  in  the  time  of  the 
war  againft  the  Veientes,  to  give  pay  to  fuch  citizens  as 
would  enlift :  and  to  that  end  they  eftablifhed  a  tribute. 
The  people,  folely  taken  up  with  the  idea  of  not  going  to 
war  at  their  own  expv.nfe,  were  tranfported  with  fo  much 
joy,  that  they  crowded  at  the  door  of  the  fenate,  and  laying 
hold  of  the  hands  of  the  fenators,  called  them  their  fathers 
— Nihil  unquam  acceptum  a  piebe  tanto  gaudio  traditur con- 
cursum  itaque  ad  curiam  esse,  prehensatasque  exeuntium  ma~ 
Trias,  patres  verc  appellalos ,  Sv.  See  Tit.  Liv.  book  iv. 
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their  fpeeches,  arguments  and  fa£ls  which  men 
have  no  time  to  examine,  they  lead  the  people 
into  grofs,  and  yet  decifive  errors,  and  the  com¬ 
mon-places  of  rhetoric,  fupported  by  their  per- 
fonal  influence,  ever  enable  them  to  draw  to 
their  fide  the  majority  of  votes. 

On  the  other  hand,  the  few  (for  there  are, 
after  all,  fome)  who,  having  meditated  on  the 
propofed  queflion,  fee  the  confequences  of  the 
decifive  ftep  which  is  juft  going  to  be  taken,  be¬ 
ing  loft  in  the  crowd,  cannot  make  their  feeble 
voices  to  be  head  in  the  midft  of  theuniverfai 
noife  and  confufion.  They  have  it  no  more  in 
their  power  to  flop  the  general  motion,  than  a 
man  in  the  midft  of  an  army,  on  a  march,  has  it 
in  his  powrer  to  avoid  marching.  In  the  mean 
time,  the  people  are  giving  their  fuffVages  ;  a 
majority  appears  in  favour  of  the  propofal;  it  is 
Anally  proclaimed  as  the  general  will  of  all ; 
and  it  is  at  bottom  nothing  more  than  the  ef- 
fedl  of  the  articles  of  a  few  defgning  men,  who 
are  exulting  among  themfelves*.  , 

In 


*  I  might  confirm  all  thefe  things  by  numberlefs  in- 
flan  ces  from  ancient  hiftory  ;  but  if  I  may  be  allowed,  in 
this  cafe,  to  draw  examples  from  my  own  country,  et  ce/e- 
hrare  domcstica  facta,  I  fliall  relate  fafts  which  will  be  no 
lefs  to  the  purpofe. — In  Geneva,  in  the  year  1707,  a  law’  was 
ena&ed,  that  a  general  aftembly  of  the  people  fhould  be 
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In  a  word,  thofe  who  are  acquainted  with  re¬ 
publican  governments,  and,  in  general,  who 
know  the  manner  in  which  bufinefs  is  tranfa£led 
in  numerousaffemblies,  willnotfcruple  toaffirm 

that 

held  every  five  years,  to  treat  of  the  affairs  of  the  repub¬ 
lic  ;  but  the  magiftrates,  who  dreaded  thofe  affemblies, 
foon  obtained  from  the  citizens  themfelves  the  repeal 
of  the  law  :  and  the  firft  refolution  of  the  people,  in 
the  firft  of  thefe  periodical  affemblies  (in  the  year  1/12) 
was  to  abolifh  them  for  ever.  The  profound  fecrecy  with 
which  the  magiftrates  prepared  their  propofal  to  the  ci¬ 
tizens  on  that  fubjeft,  and  the  fudden  manner  in  which 
the  latter,  when  affembled,  were  acquainted  with  it,  and 
made  to  give  their  votes  upon  it,  have  indeed  accounted 
but  imperfeftly  for  this  flrange  determination  of  the  peo¬ 
ple  ;  and  the  confternation  which  feized  the  whole  aflem- 
bly  when  the  refult  of  the  fuffrages  was  proclaimed,  has 
confirmed  many  in  the  opinion  that  fome  unfair  means  had 
been  ufed.  The  whole  tranfa&ion  has  been  kept  fecrctto 
this  day  ;  but  the  common  opinion  on  this  fubjeft,  which 
has  been  adopted  by  M.  Roufleau,  in  his  Lettres  de  la 
ffontagnc,  is  this :  The  magiftrates,  it  is  faid,  had  privately 
inftrufled  the  fecretaries  in  whofe  ears  the  citizens  were  to 
•whisper  their  fuffrages :  when  a  citizen  faid  approbation , 
he  was  underftood  to  approve  the  propofal  of  the  magif¬ 
trates  ;  when  he  faid  rejection,  he  was  undei  flood  to  re¬ 
ject  the  periodical  assemblies. 

In  the  year  1738,  the  citizens  enaded  at  once  into  laws 
a  fmall  code  of  forty-four  articles,  by  one  tingle  line 
of  which  they  bound  themfelves  forever  to  eleft  the  four 
syndics  (the  chiefs  of  the  council  of  the  twenty-five)  out 
of  the  members  of  the  fame  council ;  whereas  they  wrere 

before 
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that  the  few  who  are  united  together,  who  take 
an  a&ive  part  in  public  affairs,  and  whofeftation 
makes  them  confpicuous.have  fuch  an  advantage 
over  the  many  who  turn  their  eyes  towards  them, 
and  are  without  union  among  themfelves,  that, 
even  with  a  middling  degree  of  lkill,  they  can 
at  all  times  dire£l,  at  their  pleafure,  the  general 
refolutions, — that,  as  a  confequence  of  the  very 
nature  of  things,  there  is  no  propofal,  however 

before  free  in  their  choice.  They  at  that  time  fuffered 
alfo  the  word  approved  to  be  flipped  into  the  law  mention¬ 
ed  in  the  note,  p.  225,  which  was  tranferibed  from  a  for¬ 
mer  code :  the  confequence  of  which  was  to  render  the 
magiftrates  abfolute  matters  of  the  legiflature. 

The  citizens  had  thus  been  fuccefiively  {tripped  of  all 
their  political  rights,  and  had  little  more  left  to  them  than 
the  pleafure  of  being  called  a  sovereign  assembly  when 
they  met  (which  idea,  it  mult  be  confefled,  preferved 
among  them  a  fpirit  of  refiftance  which  it  would  have 
been  dangerous  for  the  magiftrates  to  provoke  too  far) 
and  the  power  of  at  leaft  refusing  to  eledt  the  four  syn¬ 
dics.  Upon  this  privilege  the  citizens  have,  a  few  years 
ago,  (A.  D.  1765,  to  1768,)  made  their  lall  ftand :  and  a 
Angular  conjunction  of  circumftances  having  happened  at 
the  fame  time,  to  raife  and  preferve  among  them,  during 
three  years,  an  uncommon  fpirit  of  union  and  perfeverance, 
they  have  in  the  iflue  fucceeded  in  a  great  meafure  to  re¬ 
pair  the  injuries  which  they  had  been  made  to  do  to  them¬ 
felves  for  thefe  laft  two  hundred  years  and  more.  (A  total 
change  has  since  that  time  been  effected  by  foreign  forces,  in  the 
government  of  the  republic  {A.  1782)  upon  which  this  is  not 
a  proper  place'to  make  any  observation.) 
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abfurd,  to  which  a  numerous  affembly  of  men 
may  not,  at  one  time  or  other,  be  brought  to 
affent, — and  that  laws  would  be  wifer,  and 
more  likely  to  procure  the  advantage  of  all,  if 
they  were  to  be  made  by  drawing  lots,  or  caft- 
ing  dice,  than  by  the  fuffrages  of  a  multitude. 


CHAP.  VI. 

« 

Advantages  that  accrue  to  the  People  from  ap¬ 
pointing  Representatives. 

How  then  fhall  the  people  remedy  the  dif- 
advantages  that  neceflarily  attend  their  fitu- 
ation  ?  How  Ihall  they  refift  the  phalanx  of 
thofe  who  have  engrolfed  to  themfelves  all  the 
honours,  dignities,  and  power  in  the  ftate  ? 

It  will  be  by  employing  for  their  defence  the 
fame  means  by  which  their  adverfaries  carry 
on  their  attack  :  it  will  be  by  ufing  the  fame 
weapons  as  they  do, — the  fame  order, — the 
fame  kind  of  difeipline. 

They  are  a  fmall  number,  and  confequentlv 
eafily  united  ; — a  fmall  number  mud  therefore 
be  oppofed  to  them,  that  a  like  union  may  alfo 
be  obtained.  It  is  becaufe  they  are  a  fmall 
number,  that  they  can  deliberate  on  every  oc¬ 
currence, 
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currence,  and  never  come  to  any  refolutions 
but  fuch  as  are  maturely  weighed  ; — it  is  be- 
caufe  they  are  few,  that  they  can  have  forms 
which  continually  ferve  them  for  general  fland- 
ards  to  refort  to,  approved  maxims  to  which 
they  invariably  adhere,  and  plans  wdiich  they 
never  lofe  light  of : — here,  therefore,  I  repeat 
it,  oppofe  to  them  a  fmall  number,  and  you. 
will  obtain  the  like  advantages. 

Befides,  thofe  wTho  govern,  as  a  farther  confe- 
quence  of  their  being  few,  have  a  more  confi- 
derable  fhare,  confequently  feel  a  deeper  con¬ 
cern  in  the  fuccefs,  whatever  it  may  be,  of 
their  enterprifes.  As  they  ufually  profels  a  con¬ 
tempt  for  their  adverfariesf  and  are  at  all  times 
afting  an  offenfive  part  againft  them,  they  im- 
pofeon  themfelvesan  obligation  of  conquering. 
They,  in  fhort,  wTho  are  all  alive  from  the  mod 
powerful  incentives,  and  aim  at  gaining  new 
advantages,  have  to  do  with  a  multitude,  who, 
wanting  only  to  prefervewhat  they  already  pof- 
fefs,  are  unavoidably  liable  to  long  intervals  of 
jnadlivitv  and  fupinenefs.  But  the  people,  by 
appointing  reprefentatives,  immediately  gain  to 
their  caufc  that  advantageous  activity  which 
they  betore  flood  in  need  of,  to  put  them  on  a 
par  with  their  adverfaries;  and  thofe  paflions 
become  excited  in  their  defenders,  by  which 
they  thcmfclves  cannot  poflibly  be  afluated. 

Ex- 
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Exclufively  charged  with  the  care  of  public 
liberty,  the  reprefentatives  of  the  people  will  be 
animated  by  a  fenfe  of  the  greatnefs  of  the  con¬ 
cerns  with  which  they  are  intruded.  Diftin- 
gui (lied  from  the  bulk  of  the  nation,  and  form¬ 
ing  among  themfeives  a  feparate  affembly,  they 
will  aflert  the  rights  of  which  they  have  been 
made  the  guardians,  with  all  that  warmth 
which  the  esprit  dc  corps  is  ufed  to  infpire*. 
Placed  on  an  elevated  theatre,  they  will  endea¬ 
vour  to  render  themfeives  ftill  more  confpicu- 
ous ;  and  the  arts  and  ambitious  a&ivity  of 
thofe  who  govern  will  now  be  encountered  by 
the  vivacity  and  perfeverance  of  opponents 
actuated  by  the  love  of  glory. 

Laftly,  as  the  reprefentatives  of  the  people 
\\  ill  naturally  be  felected  from  among  thofe  ci¬ 
tizens  who  are  moft  favoured  by  fortune,  and 
will  have  confequently  much  to  preferve,  they 
will,  even  in  the  midll:  of  quiet  times,  keep  a 
watchful  eve  on  the  motions  of  power.  As  the 
advantages  they  poffefs  will  naturally  create  a 
kind  of  rivalthip  between  them  and  thofe  who 
govern,  the  jealoufy  which  they  will  conceive 

againft  the  latter  will  give  them  an  exquifite 

* 

*  If  it  had  not  been  for  an  incentive  of  this  kind,  the 
Englifl]  commons  would  not  have  vindicated  their  right  of 
taxation  with  fo  much  vigilance  as  they  have  done,  againft 
all  enterprifes.  often  perhaps  involuntary,  of  the  lords. 

degree 
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degree  of  fenfibility  on  every  increafe  of  their 
authority.  Like  thofe  delicate  inftruments 
which  difcover  the  operations  of  nature,  while 
they  are  yet  imperceptible  to  our  fenfes,  they 
will  warn  the  people  of  thofe  things  which  of 
themfelves  they  never  fee  but  when  it  is  too 
late  ;  and  their  greater  proportional  (hare,  whe¬ 
ther  of  real  riches,  or  of  thofe  which  lie  in  the 
opinions  of  men,  will  make  them,  if  I  may  fo  ex- 
prefs  myfelf,  the  barometers  that  will  difcover, 
in  its  firft  beginning,  every  tendency  to  a  change 
in  the  conftitution  *. 


CHAP.  VII. 

TheSubject continued. — The  Advantages  that  ac¬ 
crue  to  the  People  from  their  appointing  Repre¬ 
sentatives  are  very  inconsiderable,  unless  they 
also  entirely  trust  their  Legislative  Authority 
to  them . 

The  obfervations  made  in  the  preceding 
chapter  are  fo  obvious,  that  the  people  them¬ 
felves,  in  popular  governments,  have  always 

*  All  the  above  realbning  eflentially  requires  that  the 
representatives  of  the  people  fliould  be  united  in  interefts 
with  the  people.  We  ftiall  foon  fee  that  this  union  really 
obtains  in  the  Englilh  confiitulion,  and  may  be  called  the 
matter- piece  of  it. 
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been  fenfible  of  the  truth  of  them,  and  ne¬ 
ver  thought  it  poflible  to  remedy,  by  them¬ 
felves  alone,  the  difadvantages  ncceffarily  at¬ 
tending  their  fituation.  Whenever  the  o^pref- 
fions  of  their  rulers  have  forced  them  to  refort 
to  fome  uncommon  exertion  of  their  legal 
powers,  they  have  immediately  put  themfelves 
under  the  direction  of  thofe  few  men  who  had 
been  inftrumental  in  informing  and  encourag¬ 
ing  them  ;  and  when  the  nature  of  the  circum- 
flanceshas  required  any  degree  of  firmnefs  and 
perfeverance  in  their  conduct,  they  have  never 
been  able  to  attain  the  ends  they  propofed  to 
themfelves,  except  by  means  of  the  moft  expli¬ 
cit  deference  to  thofe  leaders  whom  they  had 
thus  appointed. 

-But  as  thefe  leaders,  thus  haftily  chofen,  are 
eafily  intimidated  by  the  continual  difplay 
which  is  made  before  them  of  the  terrors  of 
power,  as  that  unlimited  confidence  which  the 
people  now  repofe  in  them  only  takes  place 
when  public  liberty  is  in  the  utmoft  danger, 
and  cannot  be  kept  up  otherwife  than  by  an 
extraordinary  conjunction  of  circumftances,  and 
in  which  thofe  who  govern  feldom  fuii'er  them¬ 
felves  to  be  caught  more  than  once, — the  peo¬ 
ple  have  conftantly  fought  to  avail  themfelves 
of  the  fhort  intervals  of  luperioritv  which  the 
chance  of  events  had  given  them,  for  render¬ 
ing  durable  thofe  advantages  which  they  knew 

wrnuld. 
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would,  of  themfelves,  be  but  tranfitorv,  and 
for  getting  fome  perfons  appointed,  whofe  pe¬ 
culiar  office  it  may  be  to  proteft  them,  and 
whom  the  conftitution  ffiall  thenceforvvards  re- 
cognife.  Thus  it  was  that  the  people  of  Lace¬ 
daemon  obtained  their  ephori,  and  the  people 
of  Rome  their  tribunes. 

We  grant  this,  will  it  be  faid  ;  but  the  Ro¬ 
man  people  never  allowed  their  tribunes  to  con¬ 
clude  any  thing  definitively  ;  they,  on  the  con¬ 
trary,  referved  to  themfelves  the  right  of  ratify¬ 
ing  *  any  resolutions  the  latter  Should  take.  This, 
I  anfwer,  was  the  very  circumftance  that  ren¬ 
dered  the-  inftitution  of  tribunes  totally  ineffec¬ 
tual  in  the  event.  The  people — thus  wanting  to 
interfere,  with  their  own  opinions,  in  the  reso¬ 
lutions  of  thofe  on  whom  they  had,  in  their 
wifdom,  determined  entirely  to  rely — and  en¬ 
deavouring  to  fettle  with  an  hundred  thoufand 
votes  things  which  wrould  have  been  fettled 
equally  well  by  the  votes  of  their  advifers,— 
defeated  in  the  iffue  every  beneficial  end  of 
their  former  provifions  ;  and  while  they  meant 
to  preferve  an  appearance  of  their  Sovereignty 
(a  chimerical  appearance,  Since  it  was  under  the 
dire&ion  of  others  that  they  intended  to  vote), 
they  fell  back  into  all  thofe  inconveniences 
which  we  have  before  mentioned. 

*  See  Roufleau’s  Social  Contra#. 

The 
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T.  he  fenators,  the  confuls,  the  di£tators,  and 
the  other  great  men  in  the  republic,  whom  the 
people  were  prudent  enough  to  fear,  and  fim- 
ple  enough  to  believe,  continued  ftill  to  mix 
with  them,  and  play  off  their  political  arti¬ 
fices.  They  continued  to  make  fpeeches  to 
them  and  ftill  availed  themfelves  of  their 
privilege  of  changing  at  their  pleafure  the  place 
and  form  of  the  public  meetings.  When  they 
did  not  find  it  poffible  by  fuch  means  to  di- 
re£t  the  refolutions  of  the  affemblies,  they 
pretended  that  the  omens  were  not  favour¬ 
able,  and  under  this  pretext,  orothers  of  thefame 
kind,  they  diffolved  them  ■}%  And  the  tri¬ 
bunes, 

*  Valerius  Maximus  relates  that  the  tribunes  of  the  peo¬ 
ple  having  offered  to  propofe  fome  regulations  in  regard  to 
the  price  of  corn,  in  a  time  of  great  fcarcity,  Scipio  Nafica 
over-ruled  the  affembly  merely  by  faying, "  Silence,Romans ! 
“  I  know  better  than  you  what  is  expedient  for  the  repub- 
“  lie. — Which  tvords  were  no  fooner  heard  by  the  people, 
“  than  they  fliowed  bya  filence  full  of  veneration,  that  they 
“  were  more  affected  by  his  authority,  than  by  the  necefii- 
“  ty  of  providing  for  their  own  fubfiftence.”  Taccte,  qua - 
so,  Qiiirites!  Plus  enim  ego  quamvosquid  rcipubliaz  expediat 
intelligo.—Qiui  voce  audita,  omnes,  phno  venerationis  silentio , 
majorem  ejus  audoritatis  on  am  almentorum  suorum  cur  am 
egerunt. 

f  Quid  enim  majus  est,  si  de  jure  augurum  queermus,  (fays 
Tully,  who  was  himfelf  an  augur,  and  a  fenator  into  the 
bargain,)  quam  posse  a  summis  imperils  et  summis  potest atib as 
count  al  us  et  concilia,  vt!  inslituta  Jon  it  ter  c,  r  el  habita  resell?- 
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bunes,  when  they  had  fucceeded  fo  far  as  to  ef¬ 
fect  an  union  among  themfelves,  thus  were 
obliged  to  fubmit  to  the  pungent  mortification 
of  feeing  thofe  projects  which  they  had  purr 
fued  with  infinite  labour,  and  even  through  the 
greateft  dangers,  irrecoverably  defeated  by  the 
mod  defpicable  artifices, 

When,  at  other  times,  they  faw  that  a  confe¬ 
deracy  was  carrying  on  with  uncommon  warmth 
againft  them,  and  defpaired  of  fucceeding  by 
employing  expedients  of  the  above  kind,  or 
were  afraid  of  diminifhing  their  efficacy  by  a 
too  frequent  ufe  of  them,  they  betook  them- 
felves  to  other  ftratagems.  They  then  con¬ 
ferred  on  the  confuls,  by  the  means  of  a  fhort 
form  of  words  for  the  occafion*,  an  abfolute 
power  over  the  lives  of  the  citizens,  or  even 
appointed  a  diftator.  The  people,  at  the  fight 
of  the  ftate  mafquerade  which  was  difplayed 
before  them,  were  fure  to  fink  into  a  ftate  of 
confternation:  and  the  tribunes,  however  clear¬ 
ly  they  might  fee  through  the  artifice,  alfo 
trembled  in  their  turn,  when  they  thus  beheld 
themfelves  left  without  defenders  j\ 

At 

dere  ?  Quid  gravius,  quain  rein  susceptam  dinrni,  si  units 
augur,  alium  (id  eft,  aliumdiem)  dixeret?  See  De  Legib. 
lib.  ii.  §  12. 

*  Videat  consul  nc  quid  detrimenti  respublica  capiat. 

-}-  “  The  tribunes  of  the  people,”  fays  Livy,  who  was  a 

S  great 
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At  other  times,  they  brought  falfe  accufa- 
t-ions  againft  the  tribunes  before  the  aflembly 
itfelf;  or,  by  privately  flandering  them  with  the 
people,  they  totally  deprived  them  of  their 
confidence.  It  was  through  artifices  of  this 
kind,  that  the  people  were  brought  to  behold, 
without  concern,  the  murder  of  Tiberius  Grac¬ 
chus,  the  only  Roman  that  was  really  virtuous 
— the  only  one  who  truly  loved  the  people. 
It  was  alfo  in  the  fame  manner  that  Caius,  who 
was  not  deterred  by  his  brother’s  fate  from 
purfuing  the  fame  plan  of  conduct,  was  in  the 
end  fo  entirely  forfaken  by  the  people,  that 
^nobody  could  be  found  among  them  who 
would  even  lend  him  a  horfe  to  fly  from  the 
fury  of  the  nobles ;  and  he  was  at  laft  compell¬ 
ed  to  lay  violent  hands  upon  himfelf,  while  he 
invoked  the  wrath  of  the  gods  on  his  incon- 
ftant  fellow-citizens. 

At  other  times,  they  raifed  divifions  among 
the  people.  Formidable  combinations  broke 
out,  on  a  fudden,  on  the  eve  of  important 
tranfaftions  ;  and  all  moderate  men  avoided 

great  admirer  of  the  ariflocratical  power,  “  and  the  people 
“  themfelve?,  durft  neither  lift  up  their  eyes,  nor  even  mut- 
“  ter,  in  the  prefence  of  the  dictator.”  JVac  adversus  dic- 
iatoriarn  vim,  aut  tribuni  pltbis,  aut  ipsa  plebs,  attollere  oculus, 
ant  liiscere,  audebant - See  Tit.  Liv.  lib,  vi.  §  16. 
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attending  affemblies,  where  thev  faw  that  all 
was  to  be  tumult  and  confufion. 

In  fine,  that  nothing  might  be  wanting  to 
the  infolence  with  which  they  treated  the  af¬ 
femblies  of  the  people,  they  fometimes  faliified 
t’qe  declarations  of  the  number  of  the  votes  ; 
they  even  once  went  fo  far  as  to  carry  off  the 
urns  into  which  the  citizens  were  to  throw 
their  fuffrages*. 


CHAP.  VIII. 

The  Subject  concluded — Effects  that  have  resulted 
in  the  English  Government ,  from  the  People's 
Power  being  completely  delegated  to  their  Re¬ 
presentatives. 

But  when  the  people  have  entirely  trufled 
their  power  to  a  moderate  number  of  perfons, 
affairs  immediately  take  a  widely  different  turn. 

*  The  reader,  with  refpeft  to  all  the  above  obfervations, 
may  fee  Plutarch’s  Lives,  particularly  the  Lives  of  the  two 
Gracchi.  I  mud  add,  that  I  have  avoided  drawing  any 
inffance  from  thofe  atfemblies  in  which  one-half  of  the 
people  were  made  to  arm  themfelves  againft  the  other.  I 
have  here  only  alluded  to  thofe  times  which  immediately 
either  preceded  or  followed  the  third  Punic  war, — that  is, 
cf  thofe  which  are  commonly  called  the  best  period  of  the 
republic. 

S  2 
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Thofe  who  govern  are  from  that  moment 
obliged  to  leave  off  all  thofe  ftratagems  which 
had  hitherto  enfured  their  fuccefs.  Inftead  of 
thofe  affemblies  which  they  affefted  to  defpife, 
and  were  perpetually  comparing  to  ftorms,  or 
to  the  current  of  the  Euripus *,  and  in  regard 
to  which  they  accordingly  thought  themfelves 
at  liberty  to  pafs  over  the  rules  ofjuftice,  they 
now  find  that  they  have  to  deal  with  men  who 
are  their  equals  in  point  of  education  and 
knowledge,  and  their  inferiors  only  in  point  of 
rank,  and  form.  They,  in  confequence,  foon 
find  it  neceflary  to  adopt  quite  different  meth¬ 
ods  ;  and,  above  all,  become  very  careful  not 
to  talk  to  them  any  more  about  the  facred 
chickens,  the  white  or  black  days,  and  the  Si¬ 
bylline  books. — As  they  fee  their  new  adver- 
faries  expeft  to  have  a  proper  regard  paid  to 
them,  that  fingle  circumftance  infpires  them 
with  it : — as  they  fee  them  a£t  in  a  regular 
manner,  obferve  conftant  rules,  in  a  word,  pro¬ 
ceed  with  form ,  they  come  to  look  upon  them 

*  Tully  makes  no  end  of  his  fimiles  on  this  fubjeft. 
Quod,  enim  fretum,  quern  Euripum,  tot  motus,  tantas  et  tutu 
varias  habere  putatis  agitationes  fluctuumt  quantas  perturGa- 
tiones  el  quantos  astus  habet  ratio  comitiorum  ?  See  Orat. 
pro  Muraeni. — Condo ,  fays  be  in  another  place,  quce  ex 
imperitissimis  constat,  %c.  De  Amicitii,  §  25. 
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with  refpeCt,  from  the  very  fame  reafon  which 
makes  them  themfelves  to  be  reverenced  by 
the  people. 

The  reprefentatives  of  the  people,  on  the 
other  hand,  do  not  fail  foon  to  procure  for 
themfelves  every  advantage  that  may  enable 
them  effectually  to  ufe  the  powers  with  which 
they  have  been  intruded,  and  to  adopt  every 
rule  of  proceeding  that  may  make  their  refo- 
lutions  to  be  truly  the  refult  of  reflexion  and 
deliberation.  Thus  it  was  that  the  reprefen¬ 
tatives  of  the  Englifli  nation,  foon  after  their 
firft  eftablifhment,  became  formed  into  a  fepa- 
rate  affembly :  they  afterwards  obtained  the 
liberty  of  appointing  a  prefident : — foon  after, 
they  infifted  upon  their  being  confulted  on  the 
laft  form  ©f  the  acts  to  which  they  had  given 
rife  : — laftly,  they  infifted  on  thenceforth  fram¬ 
ing  them  themfelves. 

In  order  to  prevent  any  poftibility  of  furprife 
in  the  courfe  of  their  proceedings,  it  is  a  fettled 
rule  with  them,  that  every  propofition,  or  bill, 
mull  be  read  three  times,  at  different  prefixed 
days,  before  it  can  receive  a  final  fanCtion : 
and  before  each  reading  of  the  bill,  as  well  as  at 
its  firft  introduction,  an  exprefs  refolution  muft 
be  taken  to  continue  it  under  confideration.  If 
the  bill  be  rejected  in  any  one  of  thofe  feveral 

S  3  opera- 
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operations,  it  mud  be  dropped,  and  cannot  be 
propofed  again  during  the  fame  feflion  *. 

The  commons  have  been,  above  all,  jealous 
of  the  freedom  of  fpeech  in  their  aflembly. 
They  have  exprefsly  ftipulated,  as  we  have 
above-mentioned,  that  none  of  their  words  or 
fpeeches  fhould  be  quefiioned  in  anyplace  out 
of  their  houfe.  In  fine,  in  order  to  keep  their 
deliberations  free  from  every  kind  of  influence, 
they  have  denied  their  prefident  the  right  to 
give  his  vote,  or  even  his  opinion  : — they  more¬ 
over  have  fettled  it  as  a  rule,  not  only  that  the 
king  could  not  fend  to  them  any  exprefs  pro- 
pofal  about  laws,  or  other  fubjefls,  but  even 
that  his  name  fhould  never  be  mentioned  in 
the  deliberations  f. 

But 

*  It  is  moreover  a  fettled  rule  in  the  houfe  of  commons, 
that  no  member  is  to  fpeak  more  than  once  in  the  fame  day. 
When  the  number  and  nature  of  the  claufes  of  a  bill  require 
that  it  fhould  be  difcuffed  in  a  freer  manner,  a  committee 
is  appointed  for  the  purpofe,  who  are  to  make  their  report 
afterwards  to  the  houfe.  When  the  fubject  is  of  import¬ 
ance,  this  committee  is  formed  of  the  whole  houfe,  which 
fliil  continues  to  fit  in  the  fame  plrce,  but  in  a  lefs  folemn 
manner,  and  under  another  prefident,  who  is  called  the 
chairman  of  the  committee.  In  order  to  form  the  houfe 
again,  the  mace  is  replaced  on  the  table,  and  the  fpeaker 
goes  again  into  his  chair. 

f  If  any  perfon  were  to  mention  in  his  fpeech,  what  the 

king 
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But  that  circumftance  which,  of  all  others, 
conftitutes  the  fuperior  excellence  of  a  go¬ 
vernment  in  which  the  people  aft  only  through 
their  reprefentatives,  that  is,  by  means  of  an 
aflembly  formed  of  a  moderate  number  of  per- 
fons,  and  in  which  it  is  poflible  for  every  mem¬ 
ber  to  propofe  new  fubjefts,  and  to  argue  and 
to  canvafs  the  queftions  that  arife,  is  that  fuch 
a  conftitution  is  the  only  one  that  is  capable  of 
the  immenfe  advantage,  and  of  which  I  do  not 
know  if  I  have  been  able  to  convey  an  ade¬ 
quate  idea  to  the  reader  when  I  mentioned  it 
before  *,  I  mean  that  of  putting  into’the  hands 
of-the  people  the  moving  fprings  of  the  legif- 
lative  authority. 

In  a  conftitution  where  the  people  at  large 
exercife  the  funftion  of  enafting  the  laws,  as 
it  is  only  to  thofe  perfons  towards  whom  the 
citizens  are  accuftomed  to  turn  their  eyes,  that 
is,  to  the  very  men  who  govern,  that  the  affem¬ 
bly  have  either  time  or  inclination  to  liften,  they 
acquire,  at  length,  as  has  conftantly  been  the 
cafe  in  all  republics,  the  exclufive  right  of  pro- 
pofing,  if  they  pleafe,  when  they  pleafe,  in 

king  wishes  should  be,  zvould  be  glad  to  see,  Sec.  he  would  be 
immediately  called  to  order ,  for  attempting  to  influence  the 
debate. 

*  Sec  chap.  iv.  of  this  book. 
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what  manner  they  pleafe.  A  prerogative  this, 
of  fuch  extent,  that  it  would  fuffice  to  put  an 
affembly,  formed  of  men  of  the  greateft  parts,  at 
tlie  mercy  of  a  few  dunces,  and  renders  com¬ 
pletely  illufory  the  boafted  power  of  the  people. 
Nay  more,  as  this  prerogative  is  thus  placed  in 
the  very  hands  of  theadverfaries  of  the  people, 
it  forces  the  people  to  remain  expofed  to  their 
attacks,  in  a  condition  perpetually  paffive,  and 
takes  from  them  the  only  legal  means  by  which 
they  might  effectually  oppofe  their  ufurpa- 
tions. 

To  exprefs  the  wdiole  in  a  few  wrords — A 
representative  conftitution  places  the  remedy  in 
the  hands  of  thofe  who  feel  the  diforder :  but 
a  popular  conftitution  places  the  remedy  in  the 
hands  of  thofe  who  caufe  it:  and  it  is  neceffa- 
rily  productive,  in  the  event,  of  the  misfor¬ 
tune— of  the  political  calamity,  of  trufting  the 
care  and  the  means  of  repreffing  the  invafions 
of  power,  to  the  men  who  have  the  enjoyment 
of  power. 
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CHAP.  IX. 

A  farther  Disadvantage  of  Republican  Govern¬ 
ments. — The  People  are  necessarily  betrayed 
by  those  in  zvhom  they  trust. 

However,  thofe  general  affemblies  of  a 
people  who  were  made  to  determine  upon 
things  which  they  neither  underflood  nor  exr 
amined, — that  general  confufion  in  which  the 
ambitious  could  at  all  times  hide  their  artifices, 
and  carry  on  their  fchemes  with  fafety, — were 
not  the  only  evils  attending  the  ancient  com¬ 
monwealths.  There  was  a  more  fecret  defe£l, 
and  a  defe£l  that  ftruck  immediately  at  the 
very  vitals  of  it,  inherent  in  that  kind  of  go¬ 
vernment. 

It  was  impoffible  for  the  people  ever  to  have 
faithful  defenders.  Neither  thofe  whom  they 
had  exprefsly  chofen,  nor  thofe  whom  fome 
perfonal  advantages  enabled  to  govern  the 
affemblies  (for  the  only  ufe,  I  mull  repeat  it, 
which  the  people  ever  make  of  their  power,  is 
either  to  give  it  away,  or  allow  it  to  be  taken 
from  them),  could  poffibly  be  united  to  them 
by  any  common  feeling  of  the  fame  concerns. 
As  their  influence  put  them,  in  a  great  mea- 
fure,  upon  a  level  with  thofe  who  were  in- 
vefted  with  the  executive  authority,  they  cared 

little 
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little  to  reftrain  oppreffions  out  of  the  reach 
of  which  they  faw  themfelves  placed.  Nay, 
they  feared  they  fhould  thereby  leffen  a  power 
which  they  knew  was  one  day  to  be  their  own ; 
if  they  had  not  even  already  an  aclual  ffiare 
in  it  *.  - 

-v 

Thus,  at  Rome,  the  only  end  which  the  tri¬ 
bunes  ever  purfued  with  any  degree  of  fincerity 
and  perfeverance,  was  to  procure  to  the  peo¬ 
ple,  that  is,  to  themfelves,  an  admiffion  to  all 
the  different  dignities  in  the  republic.  After 
having  obtained  that  a  law  fhould  be  enacled 
for  admitting  plebeians  to  the  confulfliip,  they 
procured  for  them  the  liberty  of  intermarrving 
with  the  patricians.  They  afterwards  rendered 
them  admiffible  to  the  diclatorfbip,  to  the 
office  of  military  tribune,  to  the  cenforffiip:  in 
a  word,  the  only  ufe  they  made  of  the  power 
of  the  people,  was  to  increafe  privileges  which 
they  called  the  privileges  of  all,  though  they 
and  their  friends  alone  were  ever  likely  to  have 
the  enjoyment  of  them. 

*  How  could  it  be  expe&ed  that  men  who  entertained 
views  of  bting  praetors,  would  endeavour  to  reftrain  the 
power  of  the  praetors, — that  men  who  aimed  at  being  one 
day  confuls,  would  wifi)  to  limit  the  power  of  the  confuls 
— that  men  whom  their  influence  among  the  people  made 
fure  of  gettiug  into  the  fenate,  would  ferioufly  endeavour 
to  confine  the  authority  of  the  fenate  ? 


But 
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But  we  do  not  find  that  they  ever  employed 
the  power  of  the  people  in  things  really  bene¬ 
ficial  to  the  people.  We  do  not  find  that  they 
ever  fet  bounds  to  the  terrible  power  of  its 
magiftrates,— that  they  ever  reprefled  that  clafs 
of  citizens  who  knew  how  to  make  their  crimes 
pafs  uncenfured, — in  a  wrord,  that  they  ever 
endeavoured,  on  the  one  hand  to  regulate, 
and  on  the  other  to  firengthen,  the  judicial 
powrer;  precautions  thefe,  without  which  men 
might  ftruggle  to  the  end  of  time,  and  never 
attain  true  liberty*. 

And  indeed  the  judicial  power,  that  fure 
criterion  of  the  goodnefs  of  a  government,  was 
always,  at  Rome,  a  mere  inftrument  of  tyranny. 
The  confuls  were  at  all  times  inverted  with  an 
abfolute  power  over  the  lives  of  the  citizens. 
The  dictators  pofferted  the  fame  right;  fo  did 
the  praetors,  the  tribunes  of  the  people,  the 

i 

judicial  commirtioners  named  by  the  fenate, 
and  fo,  of  courfe,  did  the  fenate  itfelf:  and  the 
faff  of  the  three  hundred  and  feventy  deferters 
whom  it  commanded  to  be  thrown  down  at  one 
time,  as  Livy  relates,  from  the  Tarpeian  rock, 

*  Without  inch  precautions,  laws  muft  always  be,  as 
Pope  exprefles  it, 

Still  for  the  ftrong  too  weak,  the  weak  too  ftrong.” 

fufficiently 
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fufficiently  fhows  that  it  well  knew  how  to 
exert  its  power  upon  occafion. 

It  even  may  be  faid,  that,  at  Rome,  the 
power  of  life  and  death,  or  rather  the  right  of 
killing,  was  annexed  to  every  kind  of  autho¬ 
rity  whatever,  even  to  that  which  refults  from 
mere  influence,  or  wealth;  and  the  only  confe- 
quence  of  the  murder  of  the  Gracchi,  which 
was  accompanied  by  the  flaughter  of  three 
hundred,  and  afterwards  of  four  thoufand  un¬ 
armed  citizens,  whom  the  nobles  knocked  on 
the  head ,  was  to  engage  the  fenate  to  erect  a 
temple  to  Concord.  The  Le.v  Porcia  de  tergo 
avium,  which  has  been  fo  much  celebrated, 
was  attended  with  no  other  effect  but  that  of 
more  completely  fecnring  againft  the  danger 
of  a  retaliation,  fuch  confuls,  prtetors,  quacftors, 
&x.  as,  like  Vcrres,  caufed  the  inferior  citi¬ 
zens  of  Rome  to  be  fcourged  with  rods,  and 
put  to  death  upon  croffes,  through  mere  ca¬ 
price  and  cruelty  *. 

In 

*  If  we  turn  our  eyes  to  Lacedaemon,  we  (hall  fee,  from 
feveral  inftances  of  the  juftice  of  the  ephori,  that  matters 
were  little  better  ordered  there,  in  regard  to  the  adminiftra- 
tion  of  public  juftice.  And  in  Athens  itfelf,  which  is  the 
only  one  of  the  ancient  commonwealths  in  which  the  peo¬ 
ple  feem  to  have  enjoyed  any  degree  of  real  liberty,  we 
fee  the  m3giftrates  proceed  nea-ly  in  the  fame  manner  as 

they 
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In  fine,  nothing  can  more  completely  (how 
to  what  degree  the  tribunes  had  forfaken  the 
interefts  of  the  people,  whom  they  were  ap¬ 
pointed  to  defend,  than  the  faft  of  their  hav¬ 
ing  allowed  the  fenate  to  invefi:  itfelf  with  the 
power  of  taxation :  they  even  fuffered  it  to  af- 
fume  to  itfelf  the  power,  not  only  of  difpenfing 
with  the  laws,  but  alfo  of  abrogating  them*. 

In  a  word,  as  the  necefiary  confequence  of  the 

they  now  do  among  the  T urks :  and  I  think  no  other  proof 
needs  to  be  given  than  the  ftory  of  that  barber  in  the  Pirzcus, 
who  having  fpread  about  the  town  the  news  of  the  over¬ 
throw  of  the  Athenians  in  Sicily,  which  he  had  heard  from 
a  ftranger  who  had  flopped  at  his  fhop,  was  put  to  the  tor¬ 
ture,  by  the  command  of  the  archons,  becaufe  he  could 
not  tell  the  name  of  his  author. — See  Plut.  Life  of  Nicias. 

*  There  are  frequent  inflances  of  the  confuls  taking 
away  from  the  capitol  the  tables  of  the  laws  palled  under 
their  predeceflors.  Nor  was  this,  as  we  might  at  firft  be 
tempted  to  believe,  an  aft  of  violence  which  fuccefs  alone 
could  juftify;  it  was  a  confequence  of  the  acknowledged 
power  enjoyed  by  the  fenate,  cujus  erat  gravissimum  judi¬ 
cium  die  jure  legum ,  as  we  may  fee  in  feveral  places  in  Tully. 
Nay,  the  augurs  themfelves,  as  Tully  informs  us,  enjoyed 
the  fame  privilege.  “  If  laws  have  not  been  laid  before 
“  the  people  in  the  legal  form,  they  (the  augurs)  may  fet 
“  them  afide;  as  was  done  with  refpeft  to  the  Lex  Tatia ,  by 
“  the  decree  of  the  college,  and  to  the  Leges  Livitz ,  by  the 
“  advice  of  Philip,  who  was  conful  and  augur.”  Legem, 
si  non  jure  rogata  est,  tollere  possunt ;  ut  Tatiam,  decrelo 
collegii,  ut  Livius,  consilis  Philippi,  consults  ct  auguris. — 
See  De  Legib,  lib.  ii.  §  12. 
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communicability  of  power,  a  circumftance  eflen- 
tially  inherent  in  the  republican  form  of  go¬ 
vernment,  it  is  impoflible  for  it  ever  to  be  re- 
ftrained  within  certain  rules.  Thofe  who  are 
in  a  condition  to  controul  it,  from  that  very 
circumftance  become  its  defenders.  Though 
they  may  may  have  rifen,  as  we  may  fuppofe, 
from  the  humbleft  ftations.  and  fuch  as  feemed 
totally  to  preclude  them  from  all  ambitious 
views,  they  have  no  fooner  reached  a  certain 
degree  of  eminence,  than  they  begin  to  aim 
higher.  Their  endeavours  had  at  firft  no  other 
obje£l,  as  they  profeffed,  and  perhaps  with 
finceritv,  than  to  fee  the  laws  impartially  exe¬ 
cuted  :  their  only  view  now  is  to  fet  themfelves 
above  them  ;  and  feeing  themfelves  raifed  to 
the  level  of  a  clafs  of  men  who  pofTefs  all  the 
power  and  enjoy  all  the  advantages  in  the 
Hate,  they  make  hafte  to  affociate  themfelves 
with  them*. 

Perfonal 

*  Which  always  proves  an  eafy  thing.  It  is  in  com¬ 
monwealths  the  particular  care  of  that  clafs  of  men  who 
are  at  the  head  of  the  date,  to  keep  a  watchful  eye  over 
the  people,  in  order  to  draw  over  to  their  own  party  any 
man  who  happens  to  acquire  a  confiderable  influence 
among  them  ;  and  this  they  are  (and  indeed  mud  be)  the 
more  attentive  to  do,  in  proportion  as  the  nature  of  the 
government  is  more  democratical. 

The  conftitution  of  Rome  had  feven  made  exprefs  pro- 
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Perfonal  power  and  independence  on  the 
laws  being,  in  fuch  dates,  the  immediate  con- 
fequence  of  the  favour  of  the  people,  they  are 
under  an  unavoidable  neceffity  of  being  be¬ 
trayed.'  Corrupting,  as  it  were,  every  thing 
they  touch,  they  cannot  ffiow  a  preference  to 
a  man,  but  they  thereby  attack  his  virtue; 
they  cannot  raife  him,  without  immediately 
loans:  him  and  weakening  their  own  caufe  ; 
nay,  they  infpire  him  with  views  direftly  op- 
polite  to  their  own,  and  fend  him  to  join  and 
increafe  the  number  ot  their  enemies. 

Thus,  at  Rome, after  the  feeble  barrier  which 
excluded  the  people  from  offices  of  power  and 
dignity  had  been  thrown  down,  the  great  ple¬ 
beians,  whom  the  votes  of  the  p'eople  began  to 
raife  to  thofe  offices,  were  immediately  received 
into  the  fenate,  as  has  been  juft  now  obferved. 
From  that  period,  their  families  began  to  form, 
in  conjunction  with  the  ancient  patrician  fami¬ 
lies,  a  new  combination,  or  political  aflociation 

viGons  on  that  fubje&.  Not  only  the  cenfors  could  at 
once  remove  any  citizen  into  what  tribe  they  pleafed,  and 
even  into  the  fenate  (and  we  may  eafily  believe  that  they 
made  a  political  life  of  this  privilege);  but  it  was  moreover 
a  fettled  rule,  that  all  perfons  who  had  been  promoted  to 
any  public  office  by  the  people,  fuch  as  the  confulfliip,  the 
aidileffiip,  or  tribunefliip,  became,  ipso  facto,  members  of 
the  fenate. — See  Middleton's  Dissertation  on  the  Roman 
Senate. 
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of  perfons*;  and  as  this  combination  was  form¬ 
ed  of  no  particular  clafs  of  citizens,  but  of  all 
thofe  in  general  who  had  influence  enough  to 
gain  admittance  into  it,  a  Angle  overgrown 
head  was  now  to  be  feen  in  the  republic, 
which,  confifting  of  all  thofe  who  had  either 
wealth  or  power  of  any  kind,  and  difpofing  at 
will  of  the  laws  and  the  power  of  the  people  f, 
foon  loft  all  regard  to  moderation  and  decency. 

Every  conftitution,  therefore,  whatever  may 
be  its  form,  which  does  not  provide  for  incon¬ 
veniences  of  the  kind  here  mentioned,  is  a  con¬ 
ftitution  effentially  imperfeft.  It  is  in  man 
himfelf  that  the  fource  of  the  evils  to  be  re¬ 
medied  lies  j  general  precautions  therefore  can 
alone  prevent  them.  If  it  be  a  fatal  error  en¬ 
tirely  to  rely  on  the  juftice  and  equity  of  thofe 
who  govern,  it  is  an  error  no  lefs  dangerous  to 
imagine,  that,  while  virtue  and  moderation  are 
the  conftant  companions  of  thofe  who  oppofe 
the  abufes  of  power,  all  ambition,  all  thirft  after 
dominion,  have  retired  to  the  other  party. 

*  Called  nobiles  and  nobilitas. 

*{•  It  was,  in  feveral  refpe&s,  a  misfortune  for  the  peo¬ 
ple  of  Rome,  whatever  may  have  been  faid  to  the  contrary 
by  the  writers  on  this  fubjeft,  that  the  diftindlion  between 
the  patricians  and  the  plebeians  was  ever  abolilhed ;  though, 
to  fay  the  truth,  this  was  an  event  which  could  not  be  pre¬ 
vented. 
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Though  wife  men  fometimes  may,  led  aftray 
by  the  power  of  names,  and  the  heat  of  po¬ 
litical  contentions,  lofe  fight  of  what  ought  to 
be  their  real  aim,  they  neverthelefs  know  that 
it  is  not  againft  the  Appii,  the  Coriincanii ,  the 
Cethegi,  but  againft  all  thofe  who  can  influence 
the  execution  of  the  laws,  that  precautions 
ought  to  be  taken, — that  it  is  not  the  conful, 
the  prastor,  the  archon,  the  minifter,  the  king, 
whom  we  ought  to  dread,  nor  the  tribune,  or 
the  reprefentative  of  the  people,  on  whom  we 
ought  implicitly  to  rely:  but  that  all  thofe  per- 
fons,  without  diftin<5tion,  ought  to  be  the  ob¬ 
jects  of  our  jealoufy,  who,  by  any  methods,  and 
under  any  names  whatfoever,  have  acquired 
the  means  of  turning  againjj^each  individual 
the  colleftive  ftrength  of  all,  and  have  fo  or¬ 
dered  things  around  themfelves,  that  whoever 
attempts  to  refill  them,  is  fure  to  find  himfelf 
engaged  alone  againft  a  thoufand. 
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CHAP.  X. 

Fundamental  Difference  betzveen  the  English  Go¬ 
vernment,  and  the  Governments  just  described. 
— In  England  all  Executive  Authority  is  placed 
out  of  the  Hands  of  those  in  whom  the  People 
trust. — Usefulness  of  the  Power  of  the  Crown. 

In  what  manner  then  has  the  Englifh  confci- 
tution  contrived  to  find  a  remedy  for  evils  which, 
from  the  very  nature  of  men  and  things,  feem 
to  be  irremediable  ?  How  has  it  found  means 
to  oblige  thofe  perfons  to  whom  the  people  have 
given  up  their  power,  to  make  them  effectual 
and  lafiing  returns,  of  gratitude:1 — thofe  who 
enjoy  an  exclufive  authority,  to  feek  the  ad¬ 
vantage  of  all  ? — thofe  who  make  the  laws,  to 
make  only  equitable  ones  ?  It  has  been  by  fub- 
jedting  themfelves  to  thofe  laws,  and  for  that 
purpofe  excluding  them  from  all  fiiare  in  the 
execution  of  them. 

Thus,  the  parliament  can  eftablifn  as  nume¬ 
rous  a  Handing  army  as  it  pleafes;  but  imme¬ 
diately  another  power  comes  forward,  which 
takes  the  abfolute  command  of  it,  which  fills 
all  the  pofls  in  it,  and  directs  its  motion  at  its 
pleafure.  The  parliament  may  lay  new  taxes ; 
but  immediately  another  power  feizes  upon  the 
produce  of  them,  and  alone  enjoys  the  advan¬ 
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tages  and  glory  arifing  from  the  difpofal  of  it. 
The  parliament  may  even,  if  you  pleafe,  repeal 
the  laws  on  which  the  fafety  of  the  fubject  is 
grounded  ;  but  it  is  not  their  own  caprices  and 
arbitrary  humours,  it  is  the  caprices  and  paf- 
fions  of  other  men,  which  they  will  have  grati¬ 
fied,  when  they  fiiall  thus  have  overthrown  the 
columns  of  public  liberty. 

And  the  Englifh  conftitution  has  not  only 
excluded  from  any  ihare  in  the  execution  of 
the  laws,  thofe  in  whom  the  people  truft  for  the 
enatting  them,  but  it  has  alfo  taken  from  them 
what  would  have  had  the  fame  pernicious  in¬ 
fluence  on  their  deliberations — the  hope  of  ever 
invading  that  executive  authority,  and  trans¬ 
ferring  it  to  themfelves. 

This  authority  has  been  made  in  England 
one  Angle,  indivifible  prerogative ;  it  has  been 
made  for  ever  the  unalienable  attribute  of  one 
perfon,  marked  out  and  afcertained  before-hand 
by  folemn  laws  and  long-eftabiiflied  cuftom; 
and  all  the  active  forces  in  the  ftate  have  been 
left  at  his  difpofal. 

In  order  to  fecure  this  prerogative  {till  farther 
againft  all  poflibility  of  invafions  from  indivi¬ 
duals,  it  has  been  heightened  and  ftrengthened 
by  every  thing  that  can  attract  and  fix  the  at¬ 
tention  and  reverence  of  the  people.  The 
power  of  conferring  and  withdrawing  places 
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and  employments  has  alfo  been  added  to  it; 
and  ambition  itfelf  has  thus  been  mterefted  in 
its  defence  and  fervice. 

A  fhare  in  the  legiflative  power  has  alfo  been 
given  to  the  man  to  whom  this  prerogative  has 
been  delegated  ;  a  paflive  lhare  indeed,  and 
the  only  one  that  can,  with  fafety  to  the  Hate, 
be  trufted  to  him,  but  by  means  of  which  he  is 
enabled  to  defeat  every  attempt  againft  his 
conftitutional  authority. 

Laftly,  he  is  the  only  felf-exifting  and  perma¬ 
nent  power  in  the  date.  The  generals,  the 
minifters  of  ftate,  are  fo  only  by  the  continu¬ 
ance  of  his  pleafure.  He  would  even  difmifs 
the  parliament  themfelves,  if  ever  he  faw  them 
begin  to  entertain  dangerous  defigns ;  and  he 
needs  only  fay  one  word  to  difperfe  every  power 
in  the  ftate  that  may  threaten  his  authority. 
Formidable  prerogatives  thefe;  but  with  re¬ 
gard  to  which  we  (hall  be  inclined  to  lay  afide 
our  apprehenftons,  if  we  refleft,  on  one  hand, 
on  the  great  privileges  of  the  people  by  which 
they  have  been  counter-balanced,  and  on  the 
other,  on  the  happy  confequences  that  refult 
from  their  being  thus  united  together. 

From  this  unity,  and,  if  I  may  fo  exprefs  my- 
felf,  this  total  fequeftration  of  the  executive  au¬ 
thority,  this  advantageous  confequence  in  the 
firft  place  follows,  which  has  been  mentioned 
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In  a  preceding  chapter,  that  the  attention  of 
the  whole  nation  is  diredted  to  one  and  the  fame 
obje£t.  The  people,  befides,  enjoy  this  moft  ef- 
fential  advantage,  which  they  would  vainly  en¬ 
deavour  to  obtain  under  the  government  of 
many, — they  can  give  their  confidence,  with¬ 
out  giving  power  over  themfelves,  and  again!! 
themfelves ;  they  can  appoint  truftees,  and  yet 
not  give  themfelves  mailers. 

Thofe  men  to  whom  the  people  have  dele¬ 
gated  the  power  of  framing  the  laws  are  there¬ 
by  made  fure  to  feel  the  whole  prelfure  of  them. 
They  can  increafe  the  prerogatives  of  the  ex¬ 
ecutive  authority,  but  they  cannot  invert  them¬ 
felves  with  it : — they  have  it  not  in  their  power 
to  command  its  motions,  they  only  can  unbind 
its  hands. 

They  are  made  to  derive  their  importance, 
nay,  they  are  indebted  for  their  exiftence,  to  the 
need  in  which  that  power  Hands  of  their  affift- 
ance  ;  and  they  know  that  they  would  no  fooner 
have  abufed  the  trull  of  the  people,  and  com¬ 
pleted  the  treacherous  work,  than  they  would 
fee  themfelves  dilfolved,  fpurned,  like  inftru- 
ments  now  fpent  and  become  ufelefs. 

This  fame  difpofition  of  things  alfo  prevents 
in  England  that  eflential  defect,  inherent  in  the 
government  of  many,  which  has  been  deferibed 
in  tin;  preceding  chapter. 
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In  that  fort  of  government,  the  caufe  of  the 
people,  as  has  been  obfervecl,  is  continually  de- 
ferted  and  betrayed.  The  arbitrary  prerogatives 
of  the  governing  powers  are  at  all  times  either 
openly  or  fecretiy  favoured,  not  only  by  thofe 
in  wnofe  poffefiion  they  are, — not  only  by  thofe 
who  have  good  reafon  to  hope  that  they  (hall  at 
fome  future  time  fhare  in  the  exercife  of  them, 
— but  alfo  by  the  whole  crowd  of  thofe  men 
who,  in  oonfequence  of  the  natural  difpofition 
of  mankind  to  over-rate  their  own  advantages, 
fondly  imagine,  either  that  they  Ihall  one  day 
enjoy  fome  branch  of  this  governing  authority, 
or  that  they  are  even  already,  in  fome  way  or 
other,  affociated  to  it. 

But  as  this  authority  has  been  made,  in  Eng¬ 
land,  the  indiviftble,  unalienable  attribute  of 
one  alone,  all  other  perfons  in  the  ftate  are, 
ipso  facto,  intereftcd  to  confine  it  within  its  due 
bounds.  Liberty  is  thus  made  the  common 
caufe  of  all;  the  laws  that  fecure  it  are  fup- 
ported  by  men  of  every  rank  and  order ;  and 
the  Habeas  Corpus  A£t,  for  inftance,  is  as  zea- 
loufly  defended  by  the  firft  nobleman  in  the 
kingdom  as  by  the  meaneft  fubjefr. 

Even  the  minifter  himfelf,  in  confequence  of 
this  inalienability  of  the  executive  authority,  is 
equally  interefted  with  his  fellow-citizens  to 
maintain  the  laws  on  which  public  liberty  is 
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founded.  He  knows,  in  the  midft  ofhis  fchemes 
for  enjoying  or  retaining  his  authority,  that  a 
court-intrigue  or  a  caprice  may  at  every  inftant 
confound  hiiti  with  the  multitude,  and  the  ran¬ 
cour  of  a  fucceffor,  long  kept  out,  fend  him  to 
linger  in  the  fame  jail  which  his  temporary 
paffions  might  tempt  him  to  prepare  for  others. 

In  confequence  of  this  difpofition  of  things, 
great  men,  therefore,  are  made  to  join  in  a  com¬ 
mon  caufe  with  the  people,  for  retraining  the 
excefles  of  the  governing  power;  and,  which  is 
no  lefs  eflential  to  the  public  welfare,  they  are 
alfo,  from  this  fame  caufe,  compelled  to  retrain 
the  excefs  of  their  own  private  power  and  in¬ 
fluence  ;  and  a  general  fpirit  of  juftice  becomes 
thus  diffufed  through  all  parts  of  the  tate. 

The  wealthy  commoner,  the  reprefentative 
of  the  people,  thq  potent  peer,  always  having 
before  their  eyes  the  view  of  a  formidable 
power, — of  a  power,  from  the  attempts  of  which, 
they  have  only  .the  fhield  of  the  laws  to  protect 
them,  and  which  would,  in  the  iffue,  retaliate 
an  hundred-fold  upon  them  their  adts  of  vio¬ 
lence,  are  compelled,  both  to  with  only  for 
equitable  laws,  and  to  obfcrve  them  with  fcru- 
pulous  exadlnels. 

Let  then  the  people  dread  (it  is  neceflary  to 
the  prefervation  of  their  liberty),  but  let  them 
never  entirely  ceafe  to  love,  the  throne,  that 
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foie  and  indivifible  feat  of  all  the  a£Hve  powers 
in  the  ftate. 

Let  them  know,  it  is  that,  which,  by  lending 
an  immenfe  ftrength  to  the  arm  of  juftice,  has 
enabled  her  to  bring  to  account,  as  well  the 
moil  powerful  as  the  meaneft  offender, — which 
has  fuppreffed,  and,  if  I  may  fo  exprefs  myfelf, 
weeded  out  all  thofe  tyrannies,  fometimes  con¬ 
federated  with,  and  fometimes  adverfe  to,  each 
other,  which  inceffantly  tend  to  grow  up  in 
the  middle  of  civil  focieties,  and  are  the  more 
terrible  in  proportion  as  they  feel  themfelves 
to  be  lefs  firmly  ettablifhed. 

Let  them  knowr,  it  is  that,  which,  by  mak¬ 
ing  all  honours  and  places  depend  on  the  will 
of  one  man,  has  confined  within  private  walls 
thofe  projects,  the  purfuit  of  which,  in  former 
times,  {hook  the  foundations  of  whole  flates,— 
has  changed  into  intrigues  the  confii£fs,  the 
outrages  of  ambition, — and  that  thofe  conten¬ 
tions  which,  in  the  prefent  times,  afford  them 
only  matter  of  amufement,  are  the  volcanoes 
which  fet  in  flames  the  ancient  common¬ 
wealths. 

It  is  that,  vrhich,  leaving  to  the  rich  no  other 
fecurity  for  his  palace  than  that  which  the  pea- 
fant  has  for  his  cottage,  has  united  his  caufe  to 
that  of  this  latter, — the  caufe  of  the  powerful 
{o  that  of  the  helplefs, — the  caufe  of  the  man 
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of  extenflve  influence  and  connections  to  that 
of  him  who  is  without  friends. 

It  is  the  throne  above  all,  it  is  this  jealous 
powrer,  which  makes  the  people  fure  that  its 
reprefentatives  never  will  be  any  thing  more 
than  its  reprefentatives :  at  the  fame  time  it  is 
the  ever-fublifting  Carthage,  which  vouches  to 
it  for  the  duration  of  their  virtue, 

-  i  rrm  i  - 

CHAP.  XI. 

The  Pozvers  which  the  People  themselves  exercise. 

— The  Elect  ion  of  Members  of  Parliament. 

1  HE  Engliih  ccnftitution  having  effentially 
conne&ed  the  fate  of  the  men  to  whom  the 
people  truft  their  power  with  that  of  the  peo¬ 
ple  themfelves,  really  feems,  by  that  caution 
alone,  to  have  procured  the  latter  a  complete 
fecurity. 

However,  as  the  viciffitude  of  human  affairs 
may,  in  procefs  of  time,  realife  events. which 
at  firfl  had  appeared  mod  improbable,  it  might 
happen  that  the  minifters  of  the  executive 
power,  notwithstanding  the  interefl  they  them¬ 
felves  have  in  the  prefervation  of  public  liberty, 
and  in  fpite  of  the  precautions  exprcfsly  taken 
in  order  to  prevent  the  effect  of  their  influence, 
Ihould  at  length  employ  fuch  efficacious  means 
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of  corruption  as  might  bring  about  a  furrender 
cf  fome  of  the  laws  upon  which  this  public 
liberty  is  founded.  And  though  we  fhould  fup- 
pofe  that  fuch  a  danger  would  really  be  chime¬ 
rical,  it  might  at  leaft  happen,  that  conniving 
at  a  vicious  adminiftration,  and  being  over  li¬ 
beral  of  the  produce  of  the  labours  of  the  peo¬ 
ple,  the  reprefentatives  of  the  people  might 
make  them  fuffer  many  of  the  evils  which  at¬ 
tend  worfe  forms  of  government. 

Laftly,  as  their  duty  does  not  confift  only  in 
preferving  their  conftituents  againft  the  cala¬ 
mities  of  an  arbitrary  government,  but  more¬ 
over  in  procuring  them  the  heft  adminiftration 
poffible,  it  might  happen  that  they  would  ma- 
nifefi,  in  this  refpefr,  an  indifference  which 
would,  in  its  confequences,  amount  to  a  real 
calamity. 

It  was,  therefore,  neceffary  that  the  conftitu- 
tion.fnould  furnifh  a  remedy  for  all  the  above 
cafes:  now,  it  is  in  the  r.ght  of  electing  mem¬ 
bers  of  parliament,  that  this  remedy'Jies. 

W  hen  the  time  is  come  at  which  the  com- 
milTion  which  the  people  had  given  to  their  de¬ 
legates  expires,  they  again  affemble  in  their 
fevcral  towms  or  counties :  cn  thefe  occafions 
they  have  it  in  their  power  to  elect  again  thofe 
of  their  reprefentatives  whofe  former  conduct 
they  approve,  and  to  reject  thofe  who  have 
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contributed  to  give  rife  to  their  complaints.  A 
fimple  remedy  this,  and  which  only  requiring, 
in  its  application,  a  knowledge  of  matters  of 
fact,  is  entirely  within  the  reach  of  the  abilities 
of  the  people;  but  a  remedy,  at  the  fame  time, 
which  is  the  mod  effectual  that  could  be  ap¬ 
plied  ;  for,  as  the  evils  complained  of  arife 
merely  from  the  peculiar  difpofitions  of  a  cer¬ 
tain  number  of  individuals,  to  fet  atide  thofe 
individuals  is  to  pluck  up  the  evil  by  the  roots. 

But  I  perceive,  that,  in  order  to  make  the 
reader  fenfible  of  the  advantages  that  may  ac¬ 
crue  to  the  people  of  England  from  their  right 
of  eleftion,  there  is  another  of  their  rights,  of 
which  it  is  abfolutely  necetfary  that  I  fhould 
firll  give  an  account. 


CHAP.  XII. 

The  Subject  continued. — Liberty  of  the  Press. 

As  the  evils  that  may  be  complained  of  in  a 
date  do  not  always  arife  merely  from  the  de¬ 
fect  of  the  laws,  but  alfo  from  the  non-execu¬ 
tion  of  them;  and  this  non-execution  of  fuch 
a  kind,  that  it  is  often  impoflible  to  fubje£t  it 
to  any  exprefs  punifhment,  or  even  to  afeertain 
it  by  any  previous  definition  ;  men,  in  feveral 
dates,  have  been  led  to  feek  tor  an  expedient 
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that  might  fupply  the  unavoidable  deficiency 
of  legiflative  provifions,  and  begin  to  operate, 
as  it  were,  from  the  point  at  which  the  latter 
began  to  fail :  I  mean  here  to  fpeak  of  the  cen- 
forial  power, — a  power  which  may  produce 
excellent  effects,  but  the  exercife  of  which 
(contrary  to  that  of  the  legiflative  power)  muff 
be  left  to  the  people  themfelves. 

As  the  prepofed  end  of  legiflation  is  not,  ac¬ 
cording  to  what  has  been  above  obferved,  to 
have  the  particular  intentions  of  individuals, 
upon  every  cafe,  known  and  complied  with, 
but  folely  to  have  what  is  mod  conducive  to 
the  public  good,  on  the  occafions  that  arife, 
found  out  and  eftablifhed,  it  is  not  an  effen- 
tial  requifite  in  legiflative  operations  that  every 
individual  fhould  be  called  upon  to  deliver  his 
opinion;  and  fince  this  expedient,  which  at 
firft  fight  appears  fo  natural,  of  feeding  out  by 
the  advice  of  all  that  which  concerns  all,  is 
found  liable,  when  carried  into  practice,  to  the 
greateft  inconveniences,  we  muff  not  hefltate  to 
lay  it  afide  entirely.  But  as  it  is  the  opinion 
of  individuals  alone  which  conflitutes  the  check 
of  a  cenforial  power,  this  power  cannot  pofflbly 
produce  its  intended  effect  any  farther  than 
this  public  opinion  is  made  known  and  declar¬ 
ed:  the  fentiments  of  the  people  are  the  only 
thing  in  queftion  here:  therefore  it  is  necef- 
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fary  that  the  people  fhould  fpeak  for  them- 
fdves,  and  manifeft  thofe  fentiments.  A  par¬ 
ticular  court  of  cenfure  therefore  dfentially 
fruftrates  its  intended  purpofe:  it  is  attended, 
be/ides,  with  very  great  inconveniences. 

As  the  ufe  of  fuch  a  court  is  to  determine 
upon  thofe  cafes  which  lie  out  of  the  reach  of 
the  laws,  it  cannot  be  tied  down  to  any  precife 
regulations.  As  a  farther  confequence  of  the 
arbitrary  nature  of  its  functions,  it  cannot  even 
be  fubjefied  to  any  conftitutional  check;  and 
it  continually  prefents  to  the  eye  the  view  of  a 
power  entirely  arbitrary,  and  which  in  its  dif¬ 
ferent  exertions  may  affect,  in  the  molt  cruel 
manner,  the  peace  and  happinefs  of  individuals. 
It  is  attended,  befides,  with  this  very  pernici¬ 
ous  confequence,  that,  by  dictating  to  the  peo¬ 
ple  their  judgments  of  men  or  meafures,  it 
takes  from  them  that  freedom  of  thinking, 
which  is  the  nobleft  privilege,  as  well  as  the 
firmed  fupport  of  liberty*. 

We 

*  M.  de  Montefquieii,  and  M.  R.ou(Teau,  and  indeed  all 
the  writers  on  this  fnbject  I  have  met  with,  beftow  vaft  en¬ 
comiums  on  the  cenibrial  tribunal  that  had  been  inftituted 
at  Rome : — they  have  not  been  aware  that  this  power  of 
cenfure,  lodged  in  the  hands  of  peculiar  magifirates,  with 
other  difcretionary  powers  annexed  to  it,  was  no  other  than 
a  piece  of  ftate-craft,  like  thofe  defcribed  in  the  preceding 
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We  may  therefore  look  upon  it  as  a  farther 
proof  of  the  foundnefs  of  the  principles  on 
which  the  En-glith  conftitution  is  founded,  that 
it  has  allotted  to  the  people  themfelves  the 
province  of  openly  canvafling  and  arraigning 
the  conduct  of  thafe  who  are  inverted  with  any 
branch  of  public  authority;  and  that  it  has 
thus  delivered  into  the  hands  of  the  people  at 
large  the  exercife  of  the  cenforial  power. 
Every  fubjeft  in  England  has  not  only  a  right 
to  prefent  petitions  to  the  king,  or  to  the 
houfes  of  parliament,  but  he  has  a  right  alfo 
to  lay  his  complaints  and  obfervations  before 
the  public,  by  means  of  an  open  prefs.  A  for¬ 
midable  right  this,  to  thofe  who  rule  mankind; 
and  which,  continually  difpelling  the  cloud  of 
majefty  by  which  they  are  furrounded,  brings 

chapters,  and  had  been  contrived  by  the  fenate  as  an  addi¬ 
tional  means  of  fecuring  its  authority.  Sir  Thomas  More 
has  alfo  adopted  fimilar  opinions  on  thefubjedf:  and  he  is 
fo  far  from  allowing  the  people  to  canvafs  the  adtions  of 
their  rulers,  that,  in  his  Syftem  of  Policy,  which  he  calls  An 
Account  of  Utopia  (the  happy  region,  ev  and  rorof),  he 
makes  it  death  for  individuals  to  talk  about  the  condudl  of 
government. 

I  feel  a  kind  of  pieafure,  I  mud  confefs,  to  obferve,  on 
this  occafion,  that  though  I  have  been  called  by  fome  an 
advocate  for  power,  I  have  carried  my  ideas  of  liberty 
farther  than  many  writers  who  have  mentioned  that  word 
with  much  enthufiafm. 
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them  to  a  level  with  the  reft  of  the  people,  and 
ftrikes  at  the  very  being  of  their  authority. 

And  indeed  this  privilege  is  that  which  has 
been  obtained  by  the  Engliffi  nation  with  the 
greateft  difficulty,  and  lateft  in  point  of- time,  at 
the  expenfe  of  the  executive  power.  Freedom 
was  in  every  other  refpeft  already  eftabliffied, 
when  the  Englifli  were  ftill,  with  regard  to  the 
public  expreffion  of  their  fentiments,  under re- 
ftraints  that  may  be  called  defpotic.  Kiftory 
abounds  with  inftances  of  the  feverity  of  the 
Court  of  Star-chamber,  againft  thofe  who  pre¬ 
fumed  to  write  on  political  fubjedls.  It  had  fix¬ 
ed  the  number  of  printers  and  printing-prefles, 
and  appointed  a  licenser ,  without  whofe  appro¬ 
bation  no  book  could  be  publifhed.  Befides, 
as  this  tribunal  decided  matters  by  its  own 
fingle  authority,  without  the  intervention  of  a 
jury,  it  was  always  ready  to  find  thofe  perfons 
guilty  whom  the  court  was  pleafed  to  look, 
upon  as  fuch ;  nor  was  it  indeed  without 
ground  that  chief  juftice  Coke,  whofe  notions 
of  liberty  were  fomewhat  tainted  with  the  pre¬ 
judices  of  the  times  in  which  he  lived,  con¬ 
cluded  the  eulogiums  he  has  beftowed  on  this 
court,  with  faying,  that,  fC  the  right  inftitution 
“  and  orders  thereof  being  obferved,  it  doth 
“  keep  ail  England  in  quiet.” 
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After  the  Court  of  Star-chamber  had  been 
abolilhed,  the  Long  Parliament,  whofe  conduct 
and  afiumed  power  were  little  better  qualified 
to  bear  a  fcrutiny,  revived  the  regulations 
againft  the  freedom  of  the  prefs.  Charles  the 
Second,  and  after  him  James  the  Second,  pro¬ 
cured  farther  renewals  of  them.  Thefe  latter  > 
a£Is  having  expired  in  the  year  1692,  were- at 
this  aera,  although  pofterior.to  the  revolution, 
continued  for  two  years  longer;  fo  that  it  was 
not  till  the  year  1694,  that,  in  confequence  of 
the  parliament’s  refufal  to  continue  the  prohi¬ 
bitions  any  longer,  the  freedom  of  the  prefs  (a 
privilege  which  the  executive  power  could  not, 
it  feemed,  prevail  upon  itfelf  to  yield  up  to 
the  people)  was  finally  eftablilhed. 

In  what  does  then  this  liberty  of  the  prefs  pre- 
cifely  confift?  Is  it  a  liberty  left  to  everyone  to 
publiflr  any  thing  that  comes  into  his  head  ?  To 
calumniate,  to  blacken,  whomfoever  he  pleafes? 
No;  the  fame  laws  that  protect  the  perfon  and 
the  property  of  the  individual,  do  alfo  protect 
his  reputation;  and  they  decree  againft  libels, 
when  really  fo,  punifhments  of  much  the  fame 
kind  as  are  eftablilhed  in  other  countries.  But, 
on  the  other  hand,  they  do  not  allow,  as  in  other 
ftates,  that  a  man  Ihofild  be  deemed  guilty  of 
a  crime  for  merely  publilhingfomething  in  print; 
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and  they  appoint  a  punifhment  only  againft 
him  who  has  printed  things  that  are  in  their 
nature  criminal,  and  who  is  declared  guilty  of 
fo  doing  by  twelve  of  his  equals,  appointed  to 
determine  upon  his  cafe,  with  the  precautions 
we  have  before  defcribed. 

The  liberty  of  the  prefs,  as  eftablifhed  in 
England,  confifts  therefore,  to  define  it  more 
precifely,  in-  this,  that  neither  the  courts  of 
juftice,  nor  any  other  judges  whatever,  are  au- 
thorifed  to  take  any  notice  of  writings  intended 
for  the  prefs,  but  are  confined  to  thofe  which 
are  aftually  printed,  and  muft,  in  thefe  cafes, 
proceed  by  the  trial  by  jury. 

It  is  even  this  latter  circumftance  which 
more  particularly  conftitutes  the  freedom  of  the 
prefs.  If  the  magiftrates,  though  confined  in 
their  proceedings  to  cafes  of  criminal  publica¬ 
tions,  were  to  be  the  foie  judges  of  the  crimi¬ 
nal  nature  of  the  things  pubiifhed,  it  might 
eafily  happen  that,  with  regard  to  a  point 
which,  like  this,  fo  highly  excites  the  jealoufy  of 
the  governing  powers,  they  would  exert  them- 
felves  with  fo  much  fpirit  and  perfeverance, 
that  they  might,  at  length,  fucceed  in  com¬ 
pletely  firiking  off  all  the  heads  of  the  hydra. 

But  whether  the  authority  of  the  judges  be 
exerted  at  the  motion  of  a  private  individual, 
or  whether  it  be  at  the  inftance  of  the  go'vern- 
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ment  itfelfj  their  foie  office  is  to  declare  the 
puniffiment  eftabliffied  by  the  law: — it  is  to 
the  jury  alone  that  it  belongs  to  determine  on 
the  matter  of  law,  as  well  as  on  the  matter  of 
fa£t ;  that  is,  to  determine,  not  only  whether 
the  writing  which  is  the  fubjeCt  of  the  charge 
has  really  been  compofed  by  the  man  charged 
with  having  done  it,  and  whether  it  be  really 
meant  of  the  perfon  named  in  the  indiChnent, 
— but  alfo  whether  its  contents  are  criminal. 

And  though  the  law  in  England  does  not 
allow  a  man,  profecuted  for  having  publiffied 
a  libel,  to  offer  to  fupport  by  evidence  the 
truth  of  the  fa£ls  contained  in  it*  (a  mode  of 
proceeding  which  would  be  attended  with 
very  mifchievous  confequences,  and  is  every 
where  prohibited),  yet,  as  the  indictment  is  to 
exprefs  that  the  faCts  are  false,  malicious,  &c. 
and  the  jury,  at  the  fame  time,  are  foie  mafters 
of  their  verdidt, — that  is,  may  ground  it  upon 
what  confiderations  they  pleafe, — it  is  very 
probable  that  they  would  acquit  the  accufed 
party,  if  the  fad,  afferted  in  the  wTriting  before 
them,  were  matter  of  undoubted  truth,  and  of 
a  general  evil  tendency.  They,  at  leaft,  would 
certainly  have  it  in  their  power. 

*  In  actions  for  damages  between  individuals,  the  cafe, 
if  I  miftake  not,  is  different,  and  the  defendant  is  allowed 
to  produce  evidence  of  the  fads  afferted  by  him. 
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And  this  would  Hill  more  likely  be  the  cafe 
if  the  conduft  of  the  government  itfelf  was  ar¬ 
raigned;  becaufe,  befides  this  convi&ion  which 
we  fuppole  in  the  jury,  of  the  certainty  of  the 
fa£ts,  they  would  alfo  be  influenced  by  their 
fenfe  of  a  principle  generally  admitted  in  Eng¬ 
land,  and  which,  in  a  late  celebrated  caufe, 
has  been  ftrongly  infifted  upon;  viz.  That, 
(c  though  to  fpeak  ill  of  individuals  was  de- 
<c  ferving  of  reprehenfion,  yet  the  public  afts 
u  of  government  ought  to  lie  open  to  public 
“  examination,  and  that  it  was  a  fervice  done 
“  to  the  ftate  to  canvafs  them  freely 

And  indeed  this  extreme  fecurity  with  which 
every  man  in  England  is  enabled  to  communi¬ 
cate  his  fentiments  to  the  public,  and  the  ge¬ 
neral  concern  which  matters  relative  to  the 
government  are  alwTays  fure  to  create,  has 
wonderfully  multiplied  all  kinds  of  public  pa¬ 
pers.  Befides  thofe  which,  being  publifhed  at 
the  end  of  every  year,  month,  or  week,  pre- 
fent  to  the  reader  a  recapitulation  of  every 
thing  interefting  that  may  have  been  done  or 
faid  during  their  refpeftive  periods,  there  are 
feveral  others,  which,  making  their  appearance 
every  day,  or  every  other  day,  communicate  to 

*  See  Serjeant  Glynn’s  Speech  for  Woodfall  iathe  pro- 
fecution  againfl  the  latter,  by  the  attorney -general,  for 
publifliing  Junius’s  Letter  to  the  King. 
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the  public  the  feveral  meafures  taken  by  the 
government,  as  well  as  the  different  caufes  of 
any  importance,  whether  civil  or  criminal,  that 
occur  in  the  courts  of  juftice,  and  lketches 
from  the  fpeeches  either  of  the  advocates,  or 
the  judges,  concerned  in  the  management  and 
decilion  of  them.  During  the  time  the  parlia¬ 
ment  continues  fitting,  the  votes  or  refolutions 
of  the  houfe  of  commons  are  daily  publifhed 
by  authority;  and  the.moft  interefting  fpeeches 
in  both  houfes  are  taken  down  in  fhort-hand, 
and  communicated  to  the  public,  in  print. 

Laftlv,  the  private  anecdotes  in  the  metro¬ 
polis,  and  the  country,  concur  alfo*  towards 
fitting  the  colleftion;  and  as  the  feveral  public 
papers  circulate,  or  are  tranferibed  into  others, 
in  the  different  country  towms,  and  even  find 
their  way  into  the  villages,  where  every  man, 
dowm  to  the  labourer,  perufes  them  with  a  fort 
of  eagernefs,  every  individual  thus  becomes 
acquainted  with  the  ftate  of  the  nation,  from 
one  end  to  the  other ;  and  by  thefe  means  the 
general  intercourfe  is  fuch,  that  the  three  king¬ 
doms  feem  as  if  they  were  one  fingle  town. 

And  it  is  this  public  notoriety  of  all  things 
that  conftitutes  the  fupplemental  power,  or 
check,  which,  we  have  above  faid,  is  foufeful 
to  remedy  the  unavoidable  infufficiency  of  the 
jaws,  and  keep  within  their  refpe&ive  bounds 
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all  thofe  perfons  who  enjoy  any  (hare  of  public 
authority. 

As  they  are  thereby  made  fenfible  that  all 
their  a&ions  are  expofed  to  public  view,  they 
dare  not  venture  upon  thofe  acls  of  partiality, 
thofe  fecret  connivances  at  the  iniquities  of  par¬ 
ticular  perfcns,  or  thofe  vexatious  practices 
which  tne  man  in  office  is  but  too  apt  to  be 
guilty  of,  when,  exercifing  his  office  at  a  diflance 
from  the  public  eye,  and  as  it  were  in  a  corner, 
he  is  faiisfied  that,  provided  he  be  cautious, 
he  may  difpenfe  with  being  jufi.  Whatever 
may  be  the  kind  of  abufe  in  which  perfons  in 
power  may,  in  fuch  a  date  of  things,  be  tempted 
to  indulge  themfelves,  they  are  convinced  that 
their  irregularities  will  be  immediately  di¬ 
vulged.  The  juryman,  for  example,  knows 
that  his  verdict,  the  judge,  that  his  direction 
to  the  jury,  will  prefently  be  laid  before  the 
public  :  and  there  is  no  man  in  office,  but  who 
thus  finds  himfelf  compelled,  in  almoft  every 
inftance,  to  choofe  between  his  duty,  and  the 
furrender  of  all  his  former  reputation. 

It  will,  I  am  aware,  be  thought  that  I  fpeak 
in  too  high  terms  of  the  effefts  produced  by 
the  public  newspapers.  I  indeed  confefs  that 
all  the  pieces  contained  in  them  are  not  pat¬ 
terns  of  good  reafonir.g,  or  of  the  trued  Attic 
wit;  but,. on  the  other  hand,  it  fcarcely  ever 
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happens  that  a  fubjecl  in  which  the  laws,  or 
in  general  the  public  welfare,  are  really  con¬ 
cerned,  fails  to  call  forth  fome  able  writer, 
who,  under  fome  form  or  other,  communicates 
to  the  public  his  obfervations  and  complaints. 
I  (hall  add  here,  that,  though  an  upright  man, 
labouring  for  a  while  under  a  ftrong  popular 
prejudice,  may,  fupported  by  the  confcioufnefs 
of  his  innocence,  endure  with  patience  the  fe¬ 
vered  imputations,  the  guilty  man,  hearing 
nothing  in  the  reproaches  of  the  public  but 
what  he  knows  to  be  true,  and  already  upbraids 
himfelf  with,  is  very  far  from  enjoying  any  fuch 
comfort ;  and  that,  when  a  man’s  own  confcience 
takes  part  againft  him,  the  mod  defpicable  wea¬ 
pon  is  fufficient  to  wound  him  to  the  quick*. 

*  I  ffiall  take  this  occafion  to  obferve,  that  the  liberty  of 
the  prefs  isfo  far  from  being  injurious  to  the  reputation  of 
individuals  (as  fome  perfons  have  complained),  that  it  is, 
on  the  contrary,  its  fureft  guard.  When  there  exifrs  no 
means  of  communication  with  the  public,  every  one  is  ex- 
pofed,  without  defence,  to  the  fecret  fliafts  of  malignity 
and  envy.  The  man  in  office  lofes  his  reputation,  the  mer¬ 
chant  his  credit,  the  private  individual  his  character,  with¬ 
out  fo  much  as  knowing  either  who  are  his  enemies,  or 
which  way  they  carry  on  their  attacks.  But  when  there 
exifts  a  free  prefs,  an  innocent  man  immediately  brings 
the  matter  into  open  day,  and  cruffies  his  adverfaries,  at 
once,  by  a  public  challenge  to  lay  before  the  public  the 
grounds  of  their  feveral  imputations. 
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Even  thofe  perfons  whofe  greatnefs  feems 
moft  to  fet  them  above  the  reach  of  public 
cenfure  are  not  thofe  who  lead  feel  its  effedis. 
They  have  need  of  the  fuffrages  of  that  vulgar 
whom  they  affedt  to  defpife,  and  who  are,  aft¬ 
er  all,  the  difpenfers  of  that  glory  which  is 
the  real  objedt  of  their  ambitious  cares.  Though 
all  have  not  fo  much  fincerity  as  Alexander, 
they  have  equal  reafon  to  exclaim,  O  people  t 
ivliat  toils  do  zve  not  undergo ,  in  order  to  gain 
your  applause  ! 

I  confefs  that  in  a  date  where  the  people 
dare  not  fpeak  their  fentiments,  but  with  a 
view  to  pleafe  the  ears  of  their  rulers,  it  is 
poflible  that  either  the  prince,  or  thofe  to  whom 
he  has  trufted  his  authority,  may  fometimes 
miftake  the  nature  of  the  public  fentiments;  or 
that,  for  want  of  that  affediion  of  which  they 
are  denied  all  poflible  marks,  they  may  reft 
contented  with  infpiring  terror,  and  make 
themfelves  amends  in  beholding  the  over-awed 
multitude  Another  their  complaints. 

But  when  the  laws  give  a  full  fcope  to  the 
people  for  the  expreflion  of  their  fentiments, 
thofe  who  govern  cannot  conceal  from  them¬ 
felves  the  difagreeable  truths  which  refound 
from  all  Aides.  Thev  are  obliged  to  put  up  even 
with  ridicule ;  and  the  coarfeft  jefts  are  not 
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always  thofe  which  give  the  them  lead  uneafi- 
nefs.  Like  the  lion  in  the  fable,  they  muft 
bear  the  blows  of  thofe  enemies  whom  they 
defpife  the  niofr ;  and  they  are,  at  length, 
{lopped  ffiort  in  their  career,  and  competed  to 
give  up  thofe  unjufr  purfuits  which  they  find 
to  draw-  upon  them,  inftead  of  that  admiration 
which  is  the  propofed  end  and  reward  of  their 
labours,  nothing  but  mortification  and  difguft. 

In  ihort,  whoever  confiders  what  it  is  that 
conftitutes  the  moving  principle  of  what  we  call 
great  affairs,  and  the  invincible  fenfibility  of 
man  to  the  opinion  of  his  fellow-creatures,  will 
nothefitate  to  affirm,  that,  if  it  were  pcffible  for 
the  liberty  of  the  prefs  to  exit!  in  a  defpotic 
government,  and  (what  is  not  lefs  difficult)  for 
it  to  exift  without  changing  the  conftitution, 
this  liberty  of  the  prefs  would  alone  form  a 
counterpoife  to  the  power  of  the  prince.  If, 
for  example,  in  an  empire  of  the  Eaft,  a  fanc- 
tuary  could  be  found,  which,  rendered  refpe£l- 
ab’.e  by  the  ancient  religion  of  the  people, 
might  infure  fafety  to  thofe  who  fhould  bring 
thither  their  obfervations  of  any  kind,  and  that 
from  thence  printed  papers  ffiould  iffue,  which, 
under  a  certain  feal,  might  be  equally  refpe£t- 
ed.  and  which  in  their  daily  appearance  fhould 
examine  and  freely  difcufs  the  conduct  of  the 
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cadis,  the  bafhaws,  the  vizir,  the  divan,  and 
the  fultan  himfelf, — that  would  introduce  im¬ 
mediately  fome  degree  of  liberty. 


CHAP.  XIII. 

The  Subject  continued. 

Another  effefl,  and  a  very  confiderable 
one,  of  the  liberty  of  the  prefs,  is,  that  it  en¬ 
ables  the  people  effe&ually  to  exert  thofe  means 
which  the  conftitution  has  bellowed  on  them, 
of  influencing  the  motions  of  the  government. 

It  has  been  obferved  in  a  former  place,  how 
it  came  to  be  a  matter  of  impoflibility  for  any 
large  number  of  men,  when  obliged  to  a£I  in 
a  body,  and  upon  the  fpot,  to  take  any  well- 
weighed  refolution.  But  this  inconvenience, 
which  is  the  inevitable  confequence  of  their 
fituation,  does  in  no  wife  argue  a  perfonal  in¬ 
feriority  in  them,  with  refpefl  to  the  few  who, 
from  fome  accidental  advantages,  are  enabled 
to  influence  their  determinations.  It  is  not 
fortune,  it  is  nature,  that  has  made  the  effential 
differences  between  men;  and  whatever  appel¬ 
lation  a  fmall  number  of  perfons,  who  fpeak 
without  fufficient  refleflion,  may  affix  to  the 
general  body  of  their  fellow-creatures,  the 
whole  difference  between  the  ffatefman,  and 
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many  a  man  from  among  what  they  call  the 
dregs  of  the  people,  often  lies  in  the  rough 
outfide  of  the  latter, — a  difguife  which  may 
fall  off  on  the  firft  opportunity;  and  more  than 
once  has  it  happened,  that  from  the  middle  of 
a  multitude,  in  appearance  contemptible,  there 
there  have  been  feen  to  rife  at  once  Viriatufes, 
or  Spartacufes. 

Time,  and  a  more  favourable  fituation  (to 
repeat  it  once  more)  are  therefore  the  only 
things  wanting  to  the  people;  and  the  freedom 
of  the  prefs  affords  the  remedy  to  thefe  difad- 
vantages.  Through  its  affiflance,  every  indi¬ 
vidual  may,  at  his  leifure  and  in  retirement, 
inform  himfelf  of  every  thing  that  relates  to 
the  queftions  on  which  he  is  ro  take  a  refolu- 
tion.  Through  its  affiflance,  a  whole  nation, 
as  it  were,  holds  a  council,  and  deliberates, — 
ilowly  indeed  (for  a  nation  cannot  be  informed 
like  an  affembly  of  judges),  but  after  a  regular 
manner,  and  with  certainty.  Through  its 
affiflance,  all  matters  of  fa£l  are  at  length  made 
clear  ;  and,  through  the  conflict  of  the  different 
anfwers  and  replies,  nothing  at  laft  remains 
but  the  found  part  of  the  arguments*. 

Hence, 

*  This  right  of  publicly  difcuffing  political  fubje&s  is 
alone  a  great  advantage  to  a  people  who  erjoy  it ;  and  if  the 
citizens  of  Geneva,  for  inftance,  have  prefe'rvtd  their  liberty 
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Hence,  though  all  good  men  may  not  think 
themfelves  obliged  to  concur  implicitly  in  the 
tumultuary  refolutions  of  a  people  whom  their 
orators  take  pains  to  agitate,  yet,  on  the  other 
hand,  when  this  fame  people,  left  to  itfelf,  per- 
feveres  in  opinions  which  have  for  a  long  time 
been  difcufled  in  public  writings,  and  from 
which  (it  is  effential  to  add)  all  errors  concern¬ 
ing  fa£ts  have  been  removed,  fuch  perfeverance 

better  than  the  people  have  been  able  to  do  in  the  other 
commonwealths  of  Switzerland,  it  is,  I  think,  owing  to  the 
extenfive  right  they  poflefs  of  making  public  remonftrances 
to  their  magiftrates.  To  thefe  remonftrances  the  magi- 
Urates,  for  inftance  the  council  of  twenty-five,  to  which 
they  are  ufually  made,  are  obliged  to  give  an  anfvver.  If 
this  anfwer  does  not  fatisfy  the  remonftrating  citizens,  they 
take  time,  perhaps  two  or  three  weeks,  to  make  a  reply  to 
it,  which  muft  alfo  be  anfwered  5  and  the  number  of  citi¬ 
zens  who  go  up  with  each  new  remonftrance  increafes, 
according  as  they  are  thought  to  have  reafon  on  their  fide. 
Thus,  the  remonftrances  which  were  made  fome  years  ago, 
on  account  of  the  fentence  againft  the  celebrated  M.  Rouf- 
feau,  and  were  delivered  at  firft  by  only  forty  citizens, 
were  afterwards  often  accompanied  by  about  nine  hundred. 
—This  circumftance,  together  with  the  ceremony  with 
which  thofe  remonftrances  (or  representations,  as  they  more 
commonly  call  them)  are  delivered,  has  rendered  them  a 
great  check  on  the  conduct  of  the  magiftrates:  they  even 
have  been  (till  more  ufeful  to  the  citizens  of  Geneva,  as  a 
preventive  than  as  a  remedy;  and  nothing  is  more  likely 
to  deter  the  magiftrates  from  taking  a  ftep  of  any  kind  than 
the  thought  that  it  will  give  rife  to  a  representation. 
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is  certainly  a  very  refpeclable  decifion ;  and 
then  it  is,  though  only  then,  that  we  may  with 
fafety  fay, — “  the  voice  of  the  people  is  the 
“  voice  of  God.” 

How  therefore  can  the  people  of  England 
act ,  when,  having  formed  opinions  which  may 
really  be  called  their  own,  they  '.hink  they 
have  juft  caufe  to  complain  againft  the  admi- 
niftration  ?  It  is,  as  has  been  faid  above,  by 
means  of  the  right  they  have  of  elefding  their 
reprefentatives;  and  the  fame  method  of  gene¬ 
ral  intercourfe  that  has  informed  them  with  re¬ 
gard  to  the  objects  of  their  complaints  will  like- 
wife  enable  them  to  apply  the  remedy  to  them. 

Through  this  means  they  are  acquainted 
with  the  nature  of  the  fubje&s  that  have  been 
deliberated  upon  in  the  affembly  of  their  re- 
prefentatives; — they  are  informed  by  whom 
the  different  motions  were  made, — by  whom 
they  were  fupported;  and  the  manner  in  which 
the  fuffrages  are  delivered,  is  fuch  that  they  al¬ 
ways  can  know  the  names  of  thofe  who  have 
voted  conftantly  for  the  advancement  of  per¬ 
nicious  meafures. 

And  the  people  not  only  know  the  particular 
difpofitions  of  every  member  of  the  houfe  of 
commons,  but  the  general  notoriety  of  all 
things  gives  them  alfo  a  knowledge  of  the  politi¬ 
cal  fentiments  of  a  great  number  of  thofe  whom 
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their  fttuation  in  life  renders  ft  to  fill  a  place 
in  that  houfe.  And  availing  themfelves  of  the 
feveral  vacancies  that  happen,  and  {till  more 
of  the  opportunity  of  a  general  election,  they 
purify,  either  fucceftively  or  at  oncQ,  the  le- 
giflative  aftembly ;  and  thus,  without  any  com¬ 
motion  or  danger  to  the  ftate,  they  effect  a 
material  reformation  in  the  views  of  the  go¬ 
vernment. 

I  am  aware  that  fome  perfons  will  doubt 
thefe  patriotic  and  fyftematic  views,  which  I 
am  here  attributing  to  the  people  of  England, 
and  will  object  to  me  the  diforders  that  fome- 
times  happen  at  elefitions.  But  this  reproach, 
which,  by  the  way,  comes  with  but  little  pro¬ 
priety  from  writers  who  would  have  the  people 
tranfadt  every  thing  in  their  own  perfons, — this 
reproach,  I  fay,  though  true  to  a  certain  de¬ 
gree,  is  not,  however,  fo  much  fo,  as  it  is 
thought  by  certain  perfons  who  have  taken 
only  a  fuperficial  furvey  of  the  ftate  of  things. 

Without  doubt,  in  a  conftitution  in  which  all 
important  caufes  of  uneafinefs  are  fo  effedtually 
prevented,  it  is  impoifible  but  that  the  people 
will  have  long  intervals  of  inattention.  Being 
then  called  upon,  on  a  fudden,  from  this  ftate 
of  inadfivity,  to  eledl  reprefentatives,  they  have 
not  examined  beforehand  the  merits  of  thofe 
who  alk  them  their  votes ;  and  the  latter  have 
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not  had,  amidft  the  general  tranquillity,  any  op¬ 
portunity  to  make  themfelves  known  to  them. 

The  elector,  perfuaded,  at  the  fame  time, 
that  the  perfon  whom  he  will  elect  will  be 
equally  interefted  with  himfelf  in  the  fupport 
of  public  liberty,  does  not  enter  into  laborious 
difquifitions,  and  from  which  he  fees  he  may 
exempt  himfelf.  Obliged,  however,  to  give 
the  preference  to  fomebody,  he  forms  his 
choice  on  motives  which  would  not  be  excufa- 
ble,  if  it  were  not  that  fome  motives  are  ne- 
ceflary  to  make  a  choice,  and  that,  at  this  in- 
ftant,  he  is  not  influenced  by  any  other ;  and 
indeed  it  muft  be  confefled,  that,  in  the  ordi¬ 
nary  courfe  of  things,  and  with  ele£tors  of  a 
certain  rank  in  life,  that  candidate  who  gives 
the  bell  entertainment  has  a  great  chance  to 
get  the  better  of  his  competitors. 

But  it;  the  meafures  of  government,  and  the 
reception  of  thofe  meafures  in  parliament,  by 
means  of  a  too  complying  houfe  of  commons, 
fhould  ever  be  fuch  as  to  fpread  a  ferious  alarm 
among  the  people,  the  fame  caufes  which  have 
concurred  to  eftablifh  public  liberty  would,  no 
doubt,  operate  again,  and  likewife  concjr  in 
its  fupport.  A  general  combination  would  then 
be  formed,  both  of  thofe  members  of  parlia¬ 
ment  who  have  remained  true  to  the  public 
caufe,  and  of  perfons  of  every  order  among  the 
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people.  Public  meetings,  in  fuch  circumftanc- 
es,  would  be  appointed ;  general  fubfcriptions 
would  be  entered  into,  to  fupport  the  ex- 
penfes,  whatever  they  might  be,  of  fuch  a  necef- 
fary  oppofition;  and  all  private  and  unworthy 
purpofes  being  fupprelfed  by  the  fenfe  of  the 
national  danger,  the  choice  of  the  eledlors 
would  then  be  wholly  determined  by  the  con- 
lideration  of  the  public  fpirit  of  the  candidates, 
and  the  tokens  given  by  them  of  fuch  fpirit. 

Thus  were  thofe  parliaments  formed,  which 
fupprefled  arbitrary  taxes  and  imprifonments. 
Thus  was  it,  that,  under  Charles  the  Second, 
the  people,  when  recovered  from  that  enthu- 
liafm  of  affe&ion  with  which  they  received  a 
king  fo  long  perfecuted,  at  laft  returned  to 
him  no  parliaments  but  fuch  as  were  compofed 
of  a  majority  of  men  attached  to  public  liberty. 
Thus  it  was,  that,  perfevering  in  a  conduct 
which  the  circumftances  of  the  times  rendered 
necelfary,  the  people  baffled  the  arts  of  the  go¬ 
vernment;  and  Charles  diflolved  three  fuccef- 
live  parliaments,  without  any  other  effeft  but 
that  of  having  thofe  fame  men  re-chofen,  and 
fet  again  in  oppofition  to  him,  of  whom  he 
hoped  he  had  rid  himfelf  for  ever. 

Nor  was  James  the  Second  happier  in  his  at¬ 
tempts  than  Charles  had  been.  This  prince 
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foon  experienced  that  his  parliament  was  actu¬ 
ated  by  the  fame  fpirit  as  thofe  which  had  op- 
pofed  the  defigns  of  his  late  brother;  and  hav¬ 
ing  fuffered  himfelf  to  be  led  into  meafures  of 
violence,  inftead  of  being  better  taught  by  the 
difeovery  he  made  of  the  real  fentiments  of  the 
people,  his  reign  was  terminated  by  that  cata- 
firophe  with  which  every  one  is  acquainted. 

Indeed,  if  we  combine  the  right  enjoyed  by 
the  people  of  England,  of  electing  their  repre- 
fentatives,  with  the  whole  of  the  Englifh  go¬ 
vernment,  we  Ihall  become  continually  more 
and  more  fenfible  of  the  excellent  effefts  that 
may  refult  from  that  right.  AH  men  in  the 
ftate  are,  as  has  been  before  obferved,  really 
interefted  in  the  fupport  of  public  liberty; — 
nothing  but  temporary  motives,  and  fuch  as 
are  quite  peculiar  to  themfelves,  can  poffibly 
induce  the  members  of  any  houfe  of  commons 
to  connive  at  meafures  deftruftive  of  this  li¬ 
berty  ;  the  people,  therefore,  under  fuch  cir- 
cumftances,  need  only  change  thefe  members, 
in  order  effe&ually  to  reform  the  condu£t  of 
that  houfe  :  and  it  may  fairly  be  pronounced 
beforehand,  that  a  houfe  of  commons,  com- 
pofed  of  a  new  fet  of  perfons,  will,  from  this 
bare  circumftance,  be  in  the  interefts  of  the 
people. 

Hence, 
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Hence,  though  the  complaints  of  the  people 
do  not  always  meet  with  a  fpeedy  and  imme¬ 
diate  redrefs  (a  celerity  which  would  be  the 
fymptom  of  a  fatal  unfteadinefs  in  the  conftitu- 
tion,  and  wrould  fooner  or  later  bring  on  its 
ruin ) ;  yet,  when  we  attentively  confider  the 
nature  and  the  refources  of  this  conllitution, 
we  fhall  not  think  it  too  bold  an  aflertion  to 
fav,  that  it  is  impoffible  but  that  complaints  in 
which  the  people  perfevere,  that  is  (to  repeat 
it  once  more)  well-grounded  complaints,  will 
fooner  or  later  be  redrefled. 


CHAP.  XIV. 

Right  of  Resistance. 

But  all  thofe  privileges  of  the  people,  con- 
lidered  in  themfelves,  are  but  feeble  defences 
againft  the  real  ftrength  of  thofe  who  govern. 
All  thofe  provifions,  all  thofe  reciprocal  rights, 
neceffarily  fuppofe  that  things  remain  in  their 
legal  and  fettled  courfe  :  what  would  then  be 
the  refource  of  the  people,  if  ever  the  prince, 
fuddenly  freeing  himfelf  from  all  reftraint,  and 
throwing  himfelf  as  it  were  out  of  the  conftitu- 
tion,  Ihould  no  longer  refpeff  either  the  perfon 
or  the  property  of  the  fubje£V,  and  either  Ihould 
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make  no  account  of  his  conventions  with  the 
parliament,  or  attempt  to  force  it  implicitly  to 
fubmit  to  his  will  ? — It  would  be  refiftance. 

Without  entering  here  into  the  difcuffion  of 
a  doctrine  which  would  lead  us  to  inquire  into 
the  firft  principles  of  civil  government,  confe- 
quently  engage  us  in  a  long  difquilition,  and 
with  regard  to  which,  befides,  perfons  free  from 
prejudices  agree  pretty  much  in  their  opinions, 
I  Ihall  only  obferve  here  (and  it  will  be  fuffi- 
cient  for  my  purpofe)  that  the  queftion  has  been 
decided  in  favour  of  this  dodtrine  by  the  laws 
of  England,  and  that  refiftance  is  looked  upon 
by  them  as  the  ultimate  and  lawful  refource 
againft  the  violences  of  power. 

It  was  refiftance  that  gave  birth  to  the  Great 
Charter,  that  lafting  foundation  of  Englifti  li¬ 
berty  ;  and  the  excefles  of  a  power  eftablifhed 
by  force  were  alfo  reftrained  by  force  It  has 

*  Lord  Lyttelton  fays,  extremely  well,  in  his  Perfian 
Letters,  “  If  the  privileges  of  the  people  of  England  be 
“  conceftiors  from  the  crown,  is  not  the  power  of  the 
“  crown  itfelf  a  conceftion  from  the  people  ?”  It  might 
be  faid  with  equal  truth,  and  fomewhat  more  in  point  to 
the  fubjeift  of  this  chapter, — If  the  privileges  of  the  people 
be  an  encroachment  on  the  power  of  kings,  the  power 
itfelf  of  kings  was  at  firft  an  encroachment  (no  marter 
whether  effected  by  furprife)  on  the  natural  liberty  of  the. 
people. 
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been  by  the  fame  means  that,  at  different  times* 
the  people  have  procured  the  confirmation  of 
the  fame  charter.  Laftly,  it  has  alfo  been  the 
refiftance  to  a  king  who  made  no  account  of 
his  own  engagements,  that  has,  in  the  iffue, 
placed  on  the  throne  the  family  which  is  now 
in  poffeflion  of  it 

This  is  not  all ;  this  refource,  which  till  then 
had  only  been  an  act  of  force  oppofed  to  other 
a£ts  of  force,  was,  at  that  sera,  exprefsly  reco- 
gnifed  by  the  law  itfelf.  The  lords  and  com¬ 
mons,  folemnly  affembled,  declared,  that  “  king 
“  James  the  Second,  having  endeavoured  to 
"  fubvert  the  conftitution  of  the  kingdom,  by 
<£  breaking  the  original  contratt  between  king 
“  and  people,  and  having  violated  the  funda- 
“  mental  laws,  and  withdrawn  himfelf,  had 
abdicated  the  government ;  and  that  the 
“  throne  was  thereby  vacant 

And  left  thofe  principles,  to  which  the  revo¬ 
lution  thus  gave  a  fandtion,  fhould,  in  procefs  of 
time,  become  mere  arcana  of  hate,  pxclufively 
appropriated,  and  only  known  to  a  certain  clafs 
of  fubjedls,  the  fame  adt,  we  have  juft  mention¬ 
ed,  exprefsly  infured  to  individuals  the  right  of 

9 

*  The  Bill  of  Rights  has  fince  given  a  new  fan&ion  to 
all  thefe  principles. 
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publicly  preferring  complaints  againft  the 
abufes  of  government,  and,  moreover,  of  being 
provided  with  arms  for  their  own  defence. 
Judge  Blackftone  exprefles  himfelf  in  the  fol¬ 
lowing  terms,  in  his  Commentaries  on  theLaiv3 
of  England  (B.  I.  ch.  i.) 

“  And  laftly,  to  vindicate  thofe  rights,  when 
ic  actually  violated  or  attacked,  the  fubjeSts  of 
“  England  are  entitled,  in  the  firft  place,  to  the 
“  regular  adminiftration  and  free  courfe  of  juf- 
“  tice  in  the  courts  of  law;  next,  to  the  right 
“  of  petitioning  the  king  and  parliament  for 
<c  redrefs  of  grievances  ;  and,  laftly,  to  the  right 
‘f  of  having  and  ufing  arms  for  felf-prefervation 
“  and  defence.” 

Laftly,  this  right  of  oppofing  violence,  in 
whatever  Ihape,  and  from  whatever  quarter  it 
may  come,  is  fo  generally  acknowledged,  that 
the  courts  of  law  have  fometimes  grounded 
their  judgments  upon  it.  I  fliall  relate  on  this 
head  a  fact  which  is  fomewhat  remarkable. 

A  conftable,  being  out  of  his  precindft,  ar- 
rcfted  a  woman  whofe  name  was  Anne  Dekins ; 
one  Tooly  took  her  part,  and,  in  the  heat  of  the 
fray,  killed  the  aftiftant  of  the  conftable. 

Being  profecuted  for  murder,  he  alleged,  in 
his  defence,  that  the  illegality  of  the  imprifon- 
ment  was  a  fufficient  provocation  to  make  the 
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homicide  excusable,  and  entitle  him  to  the  be¬ 
nefit  of  clergy.  The  jury,  having  fettled  the 
matter  of  faff,  left  the  criminality  of  it  to  be  de¬ 
cided  by  the  judge,  by  returning  a  special  ver¬ 
dict.  The  caufe  was  adjourned  to  the  King’s 
Bench,  and  thence  again  to  Serjeants’  Inn,  for 
the  opinion  of  the  twelve  judges.  Here  fol¬ 
lows  the  opinion  delivered  by  chief  juftice 
Holt,  in  giving  judgment. 

“If  one  be  imprifoned  upon  an  unlawful  au- 
“  thority,  it  is  a  fufficient  provocation  to  all  peo- 
<c  pie,  out  of  compaflion,  mjnch  more  fo  when 
“  it  is  done  under  colour  of  juftice  ;  and  when 
“  the  liberty  of  the  fubject  is  invaded,  it  is  a 
“  provocation  to  all  the  fubjedts  of  England.  A 
“  man  ought  to  be  concerned  for MagnaCharta 
“  and  the  laws  ;  and  if  any  one  againft  lawirfi- 
“  prifon  a  man,  he  is  an  offender  againft  Mag- 
“  na  Charter.”  After  fome  debate,  occafioned 
chiefly  by  Tooly’s  appearing  not  to  have 
known  that  the  conftable  was  out  of  his  pre¬ 
cinct,  feven  of  the  judges  were  of  opinion  that 
the  prifoner  was  guilty  of  manflaughter,  and 
he  was  admitted  to  the  benefit  of  clergy  *. 

But  it  is  with  refpedt  to  this  right  of  an  ul¬ 
timate  refiftance,  that  the  advantage  of  a  free 

*  See  Reports  of  Cafes  argued,  debated,  and  adjudged, 
in  Banco  Regina ,  in  the  time  of  the  late  queen  Anne. 
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prefs  appears  in  a  mod  confpicuous  light.  As 
the  mod  important  rights  of  the  people,  with¬ 
out  the  pro  fpe£l  of  a  refinance  which  overawes 
thofe  who  fhould  attempt  to  violate  them,  are 
little  more  than  mere  fhadovvs, — fo  this  right 
of  resisting,  itfelf,  is  but  vain,  when  there  ex- 
ids  no  means  of  effecting  a  general  union  be¬ 
tween  the  different  parts  of  the  people. 

'  Private  individuals,  unknown  to  each  other, 
are  forced  to  bear  in  hlence  injuries  in  which 
they  do  not  fee  other  people  take  a  concern. 
Left  to  their  own  individual  ftrength,  they 
tremble  before  the  formidable  and  ever-ready 
power  of  thofe  who  govern  ;  and  as  thefe  latter 
well  know,  nay,  are  apt  to  over-rate  the  ad¬ 
vantages  of  their  own  fituation,  they  think  that 
they  may  venture  upon  any  thing. 

But  when  they  fee  that  all  their  aftions  are 
expofed  to  public  view, — that,  in  confequence 
of  the  celerity  with  which  all  things  become 
commuincated,  the  whole  nation  forms,  as  it 
were,  one  continued  irritable  body,  no  part  of 
which  can  be  touched  without  exciting  an  uni- 
verfal  tremor, — they  become  fenfible  that  the 
caufe  of  each  individual  is  really  the  caufe  of 
all,  and  that  to  attack  the  lowed  among  the 
people  is  to  attack  the  whole  people. 

Here  alfo  w?e  mult  remark  the  error  of  thofe 
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who,  as  they  make  the  liberty  of  the  people  to 
confift  in  their  power,  io  make  their  power 
confift  in  their  action. 

When  the  people  are  often  called  to  a£t  in 
their  own  pe-rfons,  it  is  impoflible  for  them  to 
acquire  any  exact  knowledge  of  the  ftate  of 
things.  The  event  of  one  day  effaces  the  no¬ 
tions  which  they  had  begun  to  adopt  on  the 
preceding  day;  and  amidft  the  continual  change 
of  things,  no  fettled  principle,  and,  above  all, 
no  plans  of  union,  have  time  to  be  eftablifhed 
among  them. — You  with  to  have  the  people 
love  and  defend  their  laws  and  liberty ;  leave 
them,  therefore,  the  neceffary  time  to  know 
what  laws  and  liberty  are,  and  to  agree  in  their 
opinion  concerning  them  ; — you  with  an  union, 
a  coalition,  which  cannot  be  obtained  but  by  a 
flow  and  peaceable  process  ;  forbear  therefore 
continually  to  thake  the  veffel. 

Nay  farther,  it  is  a  contradiction,  that  the 
people  thould  act,  and  at  the  fame  time  retain 
any  real  power.  Have  they,  for  inftance,  been 
forced  by  the  weight  of  public  opprelbon  to 
throw  off  the  reftraints  of  the  law,  from  which 
they  no  longer  received  protection  ? — they  pre- 
fently  find  themfelves  fuddenlv  become  fubjecl 
to  the  command  of  a  few  leaders,  who  are  the 
more  abfolute  in  proportion  as  the  nature  of 
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their  power  is  lefs  clearly  afcertained  :  nay, 
perhaps,  they  mull  even  fubmit  to  the  toils  of 
war,  and  to  military  difcipline. 

If  it  be  in  the  common  and  legal  courfe  of 
things  that  the  people  are  called  to  move,  each 
individual  is  obliged,  for  the  fuccefs  of  the  mea- 
fures  in  which  he  is  then  made  to  take  a  con¬ 
cern,  to  join  himfelf  to  fome  party;  nor  can  this 
party  be  without  a  head.  The  citizens  thus 
grow  divided  among  themfelves,  and  contrafl 
the  pernicious  habit  of  fubmitting  to  leaders. 
They  are,  at  length,  no  more  than  the  clients 
of  a  certain  number  of  patrons ;  and  the  latter 
foon  becoming  able  to  command  the  arms  of 
the  citizens  in  the  fame  manner  as  they  at  firft 
governed  their  votes,  make  little  account  of  a 
people,  with  one  part  of  which  they  know  how 
to  curb  the  other. 

But  when  the  moving  fprings  of  government 
are  placed  entirelyout  of  the  body  of  the  people, 
their  action  is  thereby  difengaged  from  all  that 
could  render  it  complicated,  or  hide  it  from 
the  eye.  As  the  people  thenceforward  confider 
things  fpeculativelv,  and  are,  if  I  may  be  allow¬ 
ed  the  exprellion,  only  fpe£tators  of  the  game, 
they  acquire  juil  notions  of  things  ;  and  as  thefe 
notions,  amidft  the  general  quiet,  get  ground  and 
fpread  themfelves  far  and  wide,  they  at  length 
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entertain,  on  the  fubjedt  of  their  liberty,  but 
one  opinion. 

Forming  thus,  as  it  were,  one  body,  the  peo¬ 
ple,  at  every  inftant,  have  it  in  their  power  to 
ftrike  the  decifive  blow  which  is  to  level  every 
thing.  Like  thofe  mechanical  powers,  the 
greateft  efficiency  of  which  exifts  at  the  inftant 
which  precedes  their  entering  into  action,  it 
has  an  immenfe  force,  juft:  becaufe  it  does  not 
yet  exert  any  ;  and  in  this  ftate  of  ftillnefs,  but 
of  attention,  confifts  its  true  momentum. 

With  regard  to  thofe  who  (whether  from 
perfonal  privileges,  or  by  virtue  of  a  commif- 
iion  from  the  people)  are  intrufted  with  the 
adtive  part  of  government,  as  they,  in  the  mean 
while,  fee  themfelves  expofed  to  public  view, 
and  obferved  as  from  a  diftance  by  men  free 
from  the  fpirit  of  party,  and  who  place  in  them 
but  a  conditional  truft,  they  are  afraid  of  ex¬ 
citing  a  commotion  which,  though  it  might 
not  prove  the  deftrudtion  of  all  power,  yet 
would  furely  and  immediately  be  the  deftruc- 
tion  of  their  own.  And  if  we  might  fuppofe 
that,  through  an  extraordinary  conjundtion  of 
circumftances,  they  fliould  refolve  among  them¬ 
felves  upon  the  facrifice  of  thofe  laws  on 
which  public  liberty  is  founded,  they  would  no 
fooner  lift  up  their  eyes  towards  that  extenfive 
aflembly  which  views  them  with  a  watchful 
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attention,  than  they  would  find  their  public 
virtue  return  upon  them,  and  would  make 
hafte  to  refume  that  plan  of  conduct,  out  of  the 
limits  of  which  they  can  expect  nothing  but 
ruin  and  perdition. 

In  fhort,  as  the  body  of  the  people  cannot 
adt  without  either  fubjedting  themfelves  to  fome 
power,  or  effedting  a  general  deftrudtion,  the 
only  Ihare  they  can  have  in  a  government,  with 
advantage  to  themfelves,  is  not  to  interfere, 
but  to  influence, — to  be  able  to  adt,  and  not 
to  act. 

The  power  of  the  people  is  not  when  they 
firike,  but  when  they  keep  in  awe:  it  is  when 
they  can  overthrow  every  thing,  that  they  never 
need  to  move;  and  Manlius  included  all  in 
four  words,  when  he  faid  to  the  people  of  Rome, 
Ostendite  bell  urn,  pccem  habebitis. 

CHAP.  XV. 

Proofs  draivn  from  Facts ,  of  the  Truth  of  the 
Principles  laid  dozen  in  the  present  Work. — 
J.  The  peculiar  Manner  in  zvhich  Revolutions 
have  a  lie  ays  been  concluded  in  England. 

It  may  not  be  fufficient  to  have  proved  by 
arguments  the  advantages  of  the  Englifh  con- 
fiitution:  it  will  perhaps  be  alked,  whether  the 
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effe£ls  correfponcl  to  the  theory?  To  this  quef- 
tion  (which  I  confefs  is  extremely  proper)  my 
anfwer  is  readv;  it  is  the  fame  which  was  once 
made,  I  believe,  by  a  Lacedaemonian, — Corns 
and  see. 

If  we  perufe  the  Englifli  hiftory,  we  fhall  be 
particularly  ftruck  with  one  circumftance  to  be 
obferved  in  it,  and  which  diltinguifhes  moil 
advantageoufly  the  Englifli  government  from 
all  other  free  governments;  I  mean  the  man¬ 
ner  in  which  revolutions  and.  public  commo¬ 
tions  have  always  been  terminated  in  England. 

If  we  read  with  fome  attention  the  hiftory 

j 

of  other  free  frates,  we  fhall  fee  that  the  public 
dilfenfions  that  have  taken  place  in  them  have 
conftantly  been  terminated  by  fettlements  in 
which  the  interefts  only  of  a  few  were  really 
provided  for;  while  the  grievances  of  the  many 
were  hardly,  if  at  all,  attended  to.  In  England 
the  very  reverfe  has  happened ;  and  we  find 
revolutions  always  to  have  been  terminated  by 
extenlive  and  accurate  provilions  for  fecuring 
the  general  liberty. 

The  hiftory  of  the  ancient  Grecian  common¬ 
wealths,  but,  above  all,  of  the  Roman  repub¬ 
lic,  of  which  more  complete  accounts  have 
been  left  us,  affords  ftriking  proof  of  the  for¬ 
mer  part  of  this  obfcrvation. 
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What  was,  for  inftance,  the  confequence  of 
that  great  revolution  by  which  the  kings  were 
driven  from  Rome,  and  in  which  the  fenate 
and  patricians  attedas  the  advifers  and  leaders 
of  the  people?  The  confequence  was,  as  we 
find  in  Dionyfius  of  Halicarnafifus,  and  Livy, 
that  the  fenators  immediately  affumed  all  thofe 
powers  lately  fo  much  complained  of  by  them- 
felves,  which  the  kings  had  exercifed.  The 
execution  of  their  future  decrees  was  intruded 
to  two  magiftrates,  taken  from  their  own  body, 
and  entirely  dependent  on  them,  whom  they 
called  consuls,^ and  who  were  made  to  bear 
about  them  all  the  enfignsof  power  which  had 
formerly  attended  the  kings.  Only,  care  was 
taken  that  the  axes  and  fasces ,  the  fymbols  of 
the  power  of  life  and  death  over  the  citizens, 
which  the  fenate  now  claimed  to  itfelf,  fliould 
not  be  carried  before  both  confuls  at  once, 
but  only  before  one  at  a  time,  for  fear,  fays 
Xivy,  of  doubling  the  terror  of  the  people*. 

Nor  was  this  all :  the  fenators  drew  over  to 
their  party  thofe  men  who  had  the  mod  intereft 
at  that  time  among  the  people,  and  admitted 


*  “  Omnia  jura  (regum),  omnia  infignia,  primi  confules 
“  tenuere;  id  mcdo  cautum  efi,  ne,  fi  ambofafces  haberent, 
41  duplicatus  terror  videretur,”  Tit.  Liv.  lib,  ii.  §  1. 
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them  as  members  into  their  own  body*;  which 
indeed  was  a  precaution  they  could  not  pru¬ 
dently  avoid  taking.  But  the  interefts  of  the 
great  men  in  the  republic  being  thus  provided 
for,  the  revolution  ended.  The  new  fenators, 
as  well  as  the  old,  took  care  not  to  lefien,  by 
making  provifions  for  the  liberty  of  the  people, 
a  power  which  was  now  become  their  own. 
Nay,  they  prefently  ftretched  this  power  be¬ 
yond  its  former  tone;  and  the  punilhments 
which  the  conful  inflidted  in  a  military  manner 
on  a  number  of  thofe  who  ftill  adhered  to  the 
former  mode  of  government,  and  even  upon 
his  own  children,  taught  the  people  what  they 
had  to  expeft  for  the  future,  if  they  prefumed 
to  oppofe  the  power  of  thofe  whom  they  had 
thus  unwarily  made  their  mafters. 

Among  the  oppreffive  laws,  or  ufages,  which 
the  fenate,  after  the  expulfion  of  the  kings, 
had  permitted  to  continue,  what  were  mod 
complained  of  by  the  people,  were  thofe  by 
which  fuch  citizens  as  could  hot  pay  their  debts 
with  the  intereft  (which  at  Rome  was  enor¬ 
mous)  at  the  appointed  time,  became  flaves  to 
their  creditors,  and  were  delivered  over  to  them 

*  Thefe  new  fenators  were  called  conscripti:  hence  the 
name  of  pulres  conscripti,  afterwards  indifcriminately  given 
to  the  whole  fenate. — Tit.  Liv.  ibid. 
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bound  with  cords :  hence  the  word  neii,  by 
which  that  kind  of  flaves  were  denominated. 
The  cruelties  excrcifed  by  creditors  on  thofe 
unfortunate  men,  whom  the  private  calamities, 
caufed  by  the  frequentwars  in  which  Rome  was 
engaged,  rendered  very  numerous,  at  laft  roufed 
the  body  of  the  people:  they  abandoned  both 
the  city,  and  their  inhuman  fellow-citizens,  and 
retreated  to  the  other  fide  of  the  river  Anio. 

But  this  fecond  revolution,  like  the  former, 
only  procured  the  advancement  of  particular 
perfons.  A  new  office  was  created,  called  the 
tribunefhip.  Thofe  whom  the  people  had 
placed  at  their  head  when  they  left  the  city, 
were  raifed  to  it.  Their  duty,  it  was  agreed, 
was  for  the  future  to  protect  the  citizens:  and 
they  wrere  invefted  with  a  certain  number  of 
prerogatives  for  that  purpofe.  This  inftitution, 
it  muft,  however,  be  confelTed,  -would  have, 
in  the  iffue,  proved  very  beneficial  to  the  peo¬ 
ple,  at  leaft  for  a  long  courfe  of  time,  if  cer¬ 
tain  precautions  had  been  taken  with  refpect 
to  it,  which  would  have  much  leflened  the  fu¬ 
ture  perfonal  importance  of  the  new  tribunes*: 

*  Their  number,  which  was  only  ten,  ought  to  have 
been  much  greater;  and  they  never  ought  to  have  accepted 
the  power  left  to  each  of  them,  of  flopping,  by  his  fingle 
oppofition,  the  proceedings  of  all  the  reft. 
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brut  thefe  precautions  the  latter  did  not  think 
proper  to  fugged: ;  and  in  regard  to  thofe 
abufes  themfelves  which  had  at  firft  given  rife 
to  the  complaints  of  the  people,  no  farther 
mention  w’as  made  of  them*. 

As  the  fenate  and  patricians,  in  the  early 
ages  of  the  commonwealth,  kept  clofely  united 
together,  the  tribunes,  for  all  their  perfonal 
privileges,  were  not  able,  howrever,  during  the 
firft  times  after  their  creation,  to  gain  an  ad¬ 
mittance  either  to  the  confulfhip,  or  into  the 
fenate,  and  thereby  to  feparate  their  condition 
any  farther  from  that  of  the  people.  This  fitu- 
ation  of  theirs,  in  which  it  was  to  be  wifhed 
they  might  always  have  been  kept,  produced 
at  firft  excellent  effects,  and  caufed  their  con¬ 
duct  to  anfwer  in  a  great  meafure  the  expecta¬ 
tions  of  the  people.  The  tribunes  complained 
loudly  of  the  exorbitancy  of  the  powers  pof- 
felfed  by  the  fenate  and  confuls;  and  here  we 
muft  obferve,  that  the  powrer  exercifed  by  thefe 
latter  over  the  lives  of  the  citizens  had  never 
been  yet  fubjected  (which  will  probably  fuN 
prife  the  reader)  to  any  known  laws,  though 
fixty  years  had  already  elapfed  fince  the  ex- 
pultion  of  the  kings.  The  tribunes  therefore 
infilled,  that  laws  lliould  be  made  in  that  re- 

*  A  number  of  feditions  were  afterwards  raifed  upon 
the  fame  account. 
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fpe&,  which  the  confuls  fhould  thenceforwards 
be  bound  to  follow;  and  that  they  fhould  no 
longer  be  left,-  in  the  exercife  of  their  power 
over  the  lives  of  the  citizens,  to  their  own  ca¬ 
price  and  wantonnefs  *. 

Equitable  as  thefe  demands  were,  the  fenate 
and  patricians  oppofed  them  with  great  warmth, 
and,  either  by  naming  di£lators,or  calling  in  the 
affiftance  of  the  priefts,  or  other  means,  they  de¬ 
feated,  for  nine  years  together,  all  the  endea¬ 
vours  of  the  tribunes.  However,  as  the  latter 
were  at  that  time  in  earneft,  the  fenate  was  at 
length  obliged  to  comply;  and  the  lex  terentilla 
was  paffed,  by  which  it  was  enabled,  that  a 
general  code  of  laws  fhould  be  made. 

Thefe  beginnings  feemed  to  promife  great 
fuccefs  to  the  caufe  of  the  people.  But,  un¬ 
fortunately  for  them,  the  fenate  found  means 
to  have  it  agreed,  that  the  office  of  tribune 
fhould  be  fet  afide  during  the  whole  time  that 
the  code  fhould  be  framing.  They,  moreover, 
obtained,  that  the  ten  men,  called  decemvirs, 
to  whom  the  charge  of  compofing  this  code 
was  to  be  given,  fhould  be  taken  from  the 
body  of  the  patricians.  The  fame  caufes, 
therefore,  produced  again  the  fame  effe£Is ; 

*  “  Quod  populus  in  fe  jus  dederit,  eo  confulem  ufu- 
“  rum;  non  ipfos  libidinem  ac  licentiam  fuam  pro  lege 
“  Jiabituros.” — Tit.  Liv.  lib.  iii.  §  9. 
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and  the  power  of  the  fenate  and  conful  was 
left  in  the  new  code,  or  laws  of  the  Twelve 
Tables,  as  undefined  as  before.  As  to  the  laws 
above-mentioned,  concerning  debtors,  which 
never  had  ceafed  tobe  bitterly  complained  of  by 
the  people,  and  in  regard  to  which  fome  fatis- 
faction  ought,  in  common  juftice,  to  have  been 
given  them,  they  were  confirmed,  and  a  new 
terror  added  to  them  from  the  manner  in 
which  they  were  exprefled. 

The  true  motive  of  the  fenate,  when  they 
thus  trufted  the  framing  of  the  new  laws  to  a 
new  kind  of  magiftrates  called  decemvirs,  was, 
that,  by  fufpending  the  ancient  office  of  con¬ 
ful,  they  might  have  a  fair  pretence  for  fuf¬ 
pending  alfo  the  office  of  tribune,  and  thereby 
rid  themfelves  of  the  people,  during  the  time 
that  the  important  bufinefs  of  framing  the  code 
fhould  be  carrying  on:  they  even,  in  order  the 
better  to  fecure  that  point,  placed  the  whole 
power  of  the  republic  in  the  hands  of  thefe  new 
magiftrates.  But  the  fenate  and  patricians  ex¬ 
perienced  then,  in  their  turn,  the  danger  of 
intruding  men  with  an  uncontrolled  authority. 
As  they  themfelves  had  formerly  betrayed  the 
truft  which  the  people  had  placed  in  them,  fo 
did  the  decemvirs,  on  this  occafion,  likewife 
deceive  them.  They  retained  by  their  own 
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private  authority  the  unlimited  power  that  had 
been  conferred  on  them,  and  at  laft  excrcifed 
it  on  the  patricians  as  well  as  the  plebeians. 
Both  parties  therefore  united  againft  them,  and 
the  decemvirs  were  expelled  from  the  city. 

The  former  dignities  of  the  republic  were 
reftored,  and  with  them  the  office  of  tribune, 
dhofe  from  among  the  people  who  had  been 
mod  inftrumental  in  deftroying  the  power  of 
the  decemvirs,  were,  as  it  was  natural,  raifed 
to  the  tribunefhip ;  and  they  entered  upon 
their  offices  poffeffed  of  a  prodigious  degree  of 
popularity.  The  fenate  and  the  patricians 
were,  at  the  fame  time,  funk  extremely  low 
in  confequence  of  the  long  tyranny  which  had 
juft  expired;  and  thofe  two  circumftances 
united,  afforded  the  tribunes  but  too  eafy  an 
opportunity  of  making  the  prefent  revolution 
end  as  the  former  ones  had  done,  and  con¬ 
verting  it  to  the  advancement  of  their  own 
power.  They  got  new  perfonal  privileges  to 
be  added  to  thofe  which  they  already  poffieffed, 
and  moreover  procured  a  law  to  be  enadted, 
by  which  it  was  ordained,  that  the  refolutions 
taken  by  the  comitia  tributa  (an  affembly  in 
which  the  tribunes  were  admitted  to  propofe 
new  law7s)  ffiould  be  binding  upon  the  whole 
commonwealth: — by  which  they  at  once  raifed 
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to  themfelves  an  imperium  in  imperio,  and  ac¬ 
quired,  as  Livy  expreffes  it,  a  raoft  active 
weapon  *. 

From  that  time  great  commotions  arofe  in 
the  republic,  which,  like  all  thofe  before  them, 
ended  in  promoting  the  power  of  a  fezv. — Pro- 
pofals  for  eafing  the  people  of  their  debts,  for 
dividing  with  fome  equality  amongft  the  citi¬ 
zens  the  lands  which  were  taken  from  the 
enemv,  and  for  lowering  the  rate  of  the  intereft 
of  money,  were  frequently  made  by  the  tri¬ 
bunes.  And  indeed  all  thefe  were  excellent 
regulations  to  prcpofe;  but,  unfortunately  for 
the  people,  the  propofals  of  them  were  only 
pretences  made  ufe  of  by  the  tribunes  for  pro¬ 
moting  fchemes  of  a  fatal,  though  fomewhat 
remote,  tendency,  to  public  liberty.  Their  real ' 
aims  were  at  the  confullhip,  the  praetorlhip, 
the  priefthood,  and  other  offices  of  executive 
power,  which  they  w’ere  intended  to  control, 
and  not  to  ffiare.  To  thefe  views  thev  con- 

j 

ftantly  made  the  caufe  of  the  people  fubfer- 
vient ; — I  ffiall  relate,  among  other  inftances, 
the  manner  in  which  they  procured  to  them¬ 
felves  an  admittance  to  the  office  of  conful. 

Having,  during  feveral  years,  feized  every 
opportunity  of  making  fpeeches  to  the  people 
'  on  that  fubjcft,  and  even  excited  feditions  in 


*  Aeerrimum  tdum. 
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order  to  overcome  the  oppofition  of  the  fenate, 
they  at  laft  availed  themfelves  of  the  circum- 
ftance  of  an  interregnum  (a  time,  during  which 
there  happened  to  be  no  other  magiftrates  in 
the  republic  befides  themfelves),  and  propofed 
to  the  tribes,  whom  they  had  aflembled,  to 
ena£t  the  three  following  laws : — the  firft,  for 
fettling  the  rate  of  intereft  of  money;  the  fe- 
cond,  for  ordaining  that  no  citizen  fhould  be 
poffefled  of  more  than  five  hundred  acres  of 
land;  and  the  third  for  providing  that  one  of 
the  two  confuls  fliould  be  taken  from  the  body 
of  the  plebeians.  But  on  this  occafion  it  evi¬ 
dently  appeared,  fays  Livy,  which  of  the 
laws  in  agitation  were  moft  agreeable  to  the 
people,  and  which  to  thofe  who  propofed 
them;  for  the  tribes  accepted  the  laws  con¬ 
cerning  the  intereft  of  money,  and  the  lands ; 
but  as  to  that  concerning  the  plebeian  conful- 
Ihip,  they  rejected  it;  and  both  the  former  ar¬ 
ticles  wTould  from  that  moment  have  been 
fettled,  if  the  tribunes  had  not  declared,  that 
the  tribes  were  called  upon,  either  to  accept, 
or  reject,  all  their  three  propofals  at  once*. 

*  “  Ab  tFibunis,  velut  per  interregnum,  concilio  plebis 
“  habito,  apparuit  quae  ex  promulgates  plebi,  qua*  latoribus, 
“  gratiora  eflent ;  nam  de  fcenore  atque  agro  rogationes  j[n- 
“  bebantjdeplebeioconfulatu  antiquabant  {antlquis ztabant); 
“  et  perfe&a  utraque  res  eflet,  ni  tribuni  fe  in  omnia  iiir.ul 
“  confulere  plebem  dixifient.”—  Tit.  Liv.  lib.  vi,  §  39. 
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Great  commotions  enfued  thereupon,  for  a 
whole  year;  but  at  laft  the  tribunes,  by  their 
perfeverance  in  infilling  that  the  tribes  (hould 
vote  on  their  three  rogations,  jointly,  obtained 
their  ends,  and  overcame  both  the  oppofition 
of  the  fenate,  and  the  relu£lance  of  the  people. 

In  the  fame  manner  did  the  tribunes  get 
themfelves  made  capable  of  filling  all  other 
places  of  executive  power,  and  public  truft,  in 
the  republic.  But  when  all  their  views  of  that 
kind  were  accomplilhed,  the  republic  did  not 
for  all  this  enjoy  more  quiet,  nor  was  the  in- 
tereff:  of  the  people  better  attended  to,  than 
before.  New  ftruggles  then  arofe  for  attual 
admiflion  to  thofe  places, — for  procuring  them 
to  relations,  or  friends, — for  governments  of 
provinces,  and  commands  of  armies.  A  few 
tribunes,  indeed,  did  at  times  apply  themfelves 
ferioufiy,  out  of  real  virtue  and  love  of  their 
duty,  to  remedy  the  grievances  of  the  people; 
but  both  their  fellow  tribunes,  as  we  may  fee 
in  hiftory,  and  the  whole  body  of  thofe  men 
upon  whom  the  people  had,  at  different  times, 
bellowed  confulfhips,  aedilelhips,  cenforfhips, 
and  other  dignities  without  number,  united 
together  with  the  utmoft  vehemence  againft 
them ;  and  the  real  patriots,  fuch  as  Tiberius 
Gracchus,  Caius  Gracchus,  and  Fulvius,  con- 
ffantlv  periffied  in  the  attempt. 

Y  3 
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I  have  been  fomewhat  explicit  on  the  effects 
produced  by  the  different  revolutions  that  have 
happened  in  the  Roman  republic,  becaufe  its 
hiftory  is  much'  known  to  us,  and  we  have, 
either  in  Dionyfius  of  Halicarnaffus,  or  Livy, 
confiderable  monuments  of  the  more  ancient 
part  of  it.  But  the  hiftory  of  the  Grecian  com¬ 
monwealths  would  alfo  have  fupplied  us  with 
a  number  of  fafts  to  the  fame  purpofe.  That 
revolution,  for  inftance,  by  which  the  Pisistra- 
tidce  were  driven  out  of  Athens, — that  by 
which  the  four  hundred ,  and  afterwards  the 
thirty ,  were  eftablifhed, — as  well  as  that  by 
which  the  latter  were  in  their  turn  expelled, — 

all  ending  in  fecuring  the  power  of  a  few. - 

The  republic  of  Syracufe,  that  of  Corcyra,  of 
which  Thucydides  has  left  us  a  pretty  full  ac¬ 
count,  and  that  of  Florence,  of  which  Ma- 
chiavel  has  written  the  hifforv,  alfo  prefent  us 
a  feries  of  public  commotions  ended  by  trea¬ 
ties,  in  which,  as  in  the  Roman  republic,  the 
grievances  of  the  people,  though  ever  fo  loudly 
complained  of  in  the  beginning  by  thofe  who 
acted  as  their  defenders,  were,  in  the  iffue, 
moft  carelefsly  attended  to,  or  even  totally 
difregarded*. 

But 

*  The  revolutions  which  have  formerly  happened  in 
France,  have  all  ended  like  thofe  above-mentioned:  of 
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But  if  we  turn  our  eyes  towards  the  Englifh 
hiftory,  fcenes  of  a  quite  different  kind  will 
offer  to  our  view ;  and  we  fhall  find,  on  the 
contrary,  that  revolutions  in  England  have  al¬ 
ways  been  terminated  by  making  fuch  provi- 
fions,  and  only  fuch,  2s  all  orders  of  the  peo¬ 
ple  were  really  and  indifcriminately  to  enjoy. 

Mod  extraordinary  fa£ls,  thefe!  and  which, 
from  all  the  other  circumllances  that  accom¬ 
panied  them,  we  fee,  all  along,  to  have  been 
owing  to  the  impoffibility  (a  point  that  has 
been  fo  much  inlifted  upon  in  former  chapters) 
in  which  thofe  who  poffeffed  the  confidence  of 
the  people,  were,  of  transferring  to  themfelves 
any  branch  of  the  executive  authority,  and 
thus  feparating  their  own  condition  from  that 
of  the  reft  of  the  people. 

Without  mentioning  the  compacts  -which 
were  made  with  the  firft  kings  of  the  Norman 
line,  let  us  only  caft  our  eyes  on  Magna  Char- 
ta,  which  is  (till  the  foundation  of  Englifh 
liberty.  A  number  of  circumltances,  which 
have  been  defcribed  in  the  former  part  of  this 

this  a  remarkable  inftance  may  be  feen  in  the  note*  p.  29, 
30,  of  this  work.  The  fame  fa<fts  are  alfo  to  be  obferved 
in  the  hiftory  of  Spain,  Denmark,  Sweden,  Scotland,  See. 
but  I  have  avoided  mentioning  ftates  of  a  monarchical 
form,  till  fome  obfervations  are  made,  which  the  reader 
will  find  in  the  XVIIth  chapter. 

Y  4 
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work,  concurred  at  that  time  to  ftrengthen  the 
regal  power  to  fuch  a  degree  that  no  men  in 
the  ftate  could  entertain  a  hope  of  fucceeding  in 
any  other  defign  than  that  of  fetting  bounds  to 
it.  How  great  was  the  union  which  thence  arofe 
among  all  orders  of  the  people! — what  extent, 
what  caution,  do  we  fee  in  the  provifions  made 
by  the  Great  Charter !  All  the  obje&s  for  which 
men  naturally  wi(h  to  live  in  a  ftate  of  fociety 
were  fettled  in  its  thirty-eight  articles.  The 
judicial  authority  was  regulated.  The  perfon 
and  property  of  the  individual  were  fecured. 
The  fafety  of  the  merchant  and  ftranger  was 
provided  for.  The  higher  clafs  of  citizens 
gave  up  a  number  of  oppreflive  privileges 
which  they  had  long  ftnce  accuftomed  them- 
felves  to  look  upon  as  their  undoubted  rights*. 
Nay,  the  implements  of  tillage  of  the  bondman , 
or  Have,  were  alfo  fecured  to  him:  and  for  the 
firfttime,  perhaps,  in  the  annals  of  the  world,  a 
civil  war  was  terminated  by  making  ftipula- 
tions  in  favour  of  thofe  unfortunate  men  to 
whom  the  avarice  and  luft  of  dominion  inhe¬ 
rent  in  human  nature,  continued,  over  the 
greateft:  part  of  the  earth,  to  deny  the  common 
rights  of  mankind. 

*  All  pofleiTors  of  lands  took  the  engagement  to  efta* 
blifh  in  behalf  of  their  tenants  and  va/Tals  (erga  suos)  the 
fame  liberties  which  they  demanded  from  the  king.—  Mag. 
Char.  cap.  xxxviih 
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Under  Henry  the  Third  great  difturbances 
arofe  j  and  they  were  all  terminated  by  folemn 
confirmations  given  to  the  Great  Charter.  Un¬ 
der  Edward  I.  Edward  II.  Edward  III.  and 
Richard  II.  thofe  who  were  intruded  with  the 
care  of  the  interefts  of  the  people  loft  no  op¬ 
portunity  that  offered,  of  flrengthening  ftill  far¬ 
ther  that  foundation  of  public  liberty, — of 
taking  all  fuch  precautions  as  might  render  the 
Great  Charter  ftill  more  effectual  in  the  event. 
They  had  not  ceafed  to  be  convinced  that  their 
caufe  was  the  fame  with  that  of  all  the  reft 
of  the  people. 

Henry  of  Lancafter  having  laid  claim  to  the 
crown,  the  commons  received  the  law  from  the 
vi&orious  party.  1  hey  fettled  the  crown  upon 
Henry,  by  the  name  of  Henry  the  Fourth  ;  and 
added  to  the  acl  of  fettlement,  provifions  which 
the  reader  may  fee  in  the  fecond  volume  of  the 
Parliamentary  History  of  England.  Struck  with 
the  wifdom  of  the  conditions  demanded  by  the 
commons,  the  authors  of  the  book  juft  men¬ 
tioned,  obferve  (perhaps  with  fome  fimplicitv) 
that  the  commons,  of  England  were  no  fools  at 
that  time.  They  ought  rather  to  have  faid — 
The  commons  of  England  were  happy  enough 
to  form  among themfelvcs  an  aflemblyin  which 
everyone  could  propofe  whatmattershe  pleafed, 
and  freely  difcufs  them  ; — they  had  no  polTibi- 
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lity  left  of  converting  either  thefe  advantages, 
or  in  general  the  confidence  which  the  people 
had  placed  in  them,  to  any  private  views  of  their 
own  :  they,  therefore,  without  lofs  of  time,  en¬ 
deavoured  to  flipulate  ufeful  conditions  with 
that  power  by  which  they  favv  themfelves  at 
at  every  inftant  expofed  to  be  diffolved  and 
difperfed,  and  applied  their  induftry  to  in- 
fure  the  fafety  of  the  whole  people,  as  it  was 
the  only  means  they  had  of  procuring  their 
own. 

In  the  long  contentions  which  took  place 
between  the  houfes  of  York  and  Lancafter,  the 
commons  remained  fpeclators  of  diforders 
which  in  thofe  times  it  was  not  in  their  power 
to  prevent:  they  fucceflively  acknowledged  the 
title  of  the  victorious  parties  ;  but  whether  un¬ 
der  Edward  the  Fourth,  under  Richard  the 
Third,  or  Elenry  the  Seventh,  by  whom  thofe 
quarrels  were  terminated,  they  continually 
availed  themfelves  of  the  importance  of  the  fer- 
vices  which  they  were  able  to  perform  to  the 
new-eftablifhed  fovereign,  for  obtaining  effec¬ 
tual  conditions  in  favour  of  the  whole  body  of 
the  people. 

At  the  acceffion  of  James  the  Firft,  which,  as  it 
placed  a  new  family  on  the  throne  of  England, 
may  be  confidered  as  a  kind  of  revolution,  no 
demands  were  made  by  the  men  who  were  at 
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the  head  of  the  nation,  but  in  favour  of  general 
liberty. 

After  the  acceffion  of  Charles  the  Firft,  dif- 
contents  of  a  verv  ferious  nature  be^an  to  take 
place,  and  they  were  terminated,  in  the  firft  in- 
ftance,  by  the  aft  called  the  Petition  of  Right , 
which  is  ftill  looked  upon  as  a  moft  precife  and 
accurate  delineationof  therightsof  thepeople*. 

At  the  reftoration  of  Charles  the  Second,  the 
conftitution  being  re-eftablifhed  upon  its  for¬ 
mer  principles,  the  former  confequences  pro¬ 
duced  by  it  began  again  to  take  place;  and  we 
fee  at  that  a?ra,  and  indeed  during  the  whole 
courfe  of  that  reign,  a  continued  feries  of  precau¬ 
tions  taken  for  fecuring  the  general  liberty. 

Laftly,  the  great  event  which  took  place  in 
the  year  1689,  affords  a  {h  iking  confirmation  of 
the  truth  of  the  obfervationmade  in  this  chapter. 

*  The  disorders  which  took  place  in  the  latter  part  of 
the  reign  of  that  prince  Lem  indeed  to  contain  a  complete 
contradi&ion  of  the  aflertion  which  is  the  l'ubjeft  of  the 
prefent  chapter ;  but  they,  at  the  fame  time,  are  a  no 
lefs  convincing  confirmation  of  the  truth  of  the  principles 
laid  down  in  the  courfe  of  this  whole  work.  The  above- 
mentioned  diforders  took  rife  from  that  day  in  which 
Charles  the  Firft  gave  up  the  power  of  dilfolving  his  par¬ 
liament, — that  is,  from  the  day  in  which  the  members  of 
that  aflembly  acquired  an  independent,  perfonal,  perma. 
nent  authority,  which  they  foon  began  to  turn  againft  the 
people  who  had  raifed  them  to  it. 
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At  thiscera  the  political  wonderagain  appeared 
— of  a  revolution  terminated  by  a  feries  of  pub¬ 
lic  acts,  in  which  no  interefts  but  thofe  of  the 
people  at  large  were  confidered  and  provided 
for ; — no  claufe,  even  the  moft  indirect,  was  in- 
ferted,  either  to  gratify  the  prefent  ambition, 
or  favour  the  future  views,  of  thofe  who  were 
perfonally  concerned  in  bringing  thofe  acts  to  a 
conclufion.  Indeed,  if  any  thing  is  capable  of 
conveying  to  us  an  adequate  idea  of  the  found- 
nefs,  as  well  as  peculiarity,  of  the  principles  on 
which  the  Englifli  government  is  founded,  it  is 
the  attentive  perufal  of  the  fyftem  of  public 
compadts  to  which  the  revolution  of  the  year 
1689  gave  rife, — of  the  Bill  of  Rights  with  all 
its  different  claufes,  and  of  the  feveral  a£ts, 
which,  under  two  fubfequent  reigns,  till  the  ac- 
celhon  of  the  houfe  of  Hanover,  were  made 
in  order  to  ffrengthen  it. 


CHAP.  XVI. 

Second  Difference. — The  Manner  after  which  the 
Lav.  s  for  the  Liberty  of  the  Subject  are  exe¬ 
cuted  in  England. 

The  fecond  difference  I  mean  to  fpeak  of, 
between  the  Englifh  government  and  that  of 
other  free  ftates,  concerns  the  important  obje£I 
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of  the  execution  of  the  laws.  On  this  article, 
alfo,  we  (hall  find  the  advantage  to  lie  on  the 
fide  of  the  Englifh  government  ;  and,  if  we 
make  a  comparifon  between  the  hiftoryof  thofe 
ftates  and  that  of  England,  it  will  lead  us  to 
the  following  obfervation,  viz.  that  though  in 
other  free  ftates  the  laws  concerning  the  li¬ 
berty  of  the  citizens  were  imperfeft,  yet  the 
execution  of  them  was  ftill  more  defective.  In 
England,  on  the  contrary,  the  laws  for  the  fe- 
curity  of  the  fubjeft  are  not  only  very  extenfive 
in  their  provifions,  but  the  manner  in  which 
they  are  executed  carries  thefe  advantages  ftill 
farther  j  and  Englifti  fubje&s  enjoy  no  lefs  li¬ 
berty  from  the  fpirit  both  of  juftice  and  mild- 
nefs,  by  which  all  branches  of  the  government 
are  influenced,  than  from  the  accuracy  of  the 
laws  themfelves. 

The  Roman  commonwealth  will  here  again 
fupply  us  with  examples  to  prove  the  former 
part  of  the  above  aflertion.  When  I  fa  id,  in  the 
foregoing  chapter,  that,  in  times  of  public 
commotion,  no  provifions  were  made  for  the 
body  of  the  people,  I  meant  no  provifions  that 
were  likely  to  prove  effe&ual  in  the  event. 
When  the  people  were  roufed  to  a  certain  de¬ 
gree,  or  when  their  concurrence  was  neceflary 
to  carry  into  effeft  certain  refolutions,  or  mea- 
fures,  that  were  particularly  interefting  to  the 
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men  in  power,  the  latter  could  not,  with  any 
prudence,  openly  profefs  a  contempt  for  the 
political  wifhes  of  the  people  3  and  fome  de¬ 
clarations  exprefled  in  general  words,  in  favour 
of  public  liberty,  were  indeed  added  to  the 
laws  that  were  enacted  on  thofe  occafions.  But 
thefe  declarations,  and  the  principles  which 
they  tended  to  eltablilh,  were  afterwards  even 
openly  difregarded  in  practice. 

Thus,  when  the  people  were  made  to  vote, 
about  a  year  after  the  expulfion  of  the  kings, 
that  the  regal  government  never  fhould  be 
again  eftablifhed  in  Rome,  and  that  thofe 
who  fhould  endeavour  to  reftore  it  fhould  be 
devoted  to  the  gods,  an  article  was  added, 
which,  in  general  terms,  confirmed  to  the  citi¬ 
zens  the  right  they  had  before  enjoyed  under 
the  king,  of  appealing  to  the  people  from  the 
fentences  of  death  palled  upon  them.  No  pu- 
nifhment  (which  will  furprife  the  reader)  was 
decreed  againft  thofe  who  fhould  violate  this 
law  5  and  indeed  the  confuls,  as  we  may  fee  in 
Dionyfius  of  Halicarnafius  and  Livy,  concerned 
themfelves  but  little  about  the  appeals  of  the 
citizens,  and,  in  the  more  than  military  exer- 
cife  of  their  functions,  continued  to  fport  with 
rights  which  they  ought  to  have  refpetted, 
however  imperfectly  and  loofely  they  had  been 
fecured. 
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An  article,  to  the  fame  purport  with  the 
above,  was  afterwards  alfo  added  to  the  laws  of 
the  Twelve  Tables  ;  but  the  decemvirs,  to 
whom  the  execution  of  thofe  laws  was  at  firft 
committed,  behaved  exaftly  in  the  fame  man¬ 
ner,  and  even  worfe  than  the  confuls  had  done 
before  them ;  and  after  they  were  expelled  *,the 
magiflrates  who  fuQceeded  them,  appear  to 
have  been  as  little  tender  of  the  lives  of  the  ci¬ 
tizens.  I  fhall,  among  many  inftances,  relate 
one  which  will  fliow  upon  what  flight  grounds 
the  citizens  were  expofed  to  have  their  lives 
taken  away. — Spurius  Maelius  being  accufed 
of  endeavouring  to  make  himfelf  king,  was 
fummoned  by  the  mafler  of  the  horfe  to  ap¬ 
pear  before  the  diflator,  in  order  to  clear  himfelf 
of  this  fomewhat  extraordinary  imputation 
Spurius  took  refuge  among  the  people ;  the 
mafler  of  the  horfe  purfued  him,  and  killed  him 
on  the  fpot.  The  multitude  having  thereupon 

*  At  the  time  of  the  expulfion  of  the  decemvirs,  a  law 
was  alfo  enacted,  that  no  magiftrate  fliould  be  created  from 
whom  no  appeal  could  be  made  to  the  people  (magistratus 
sine  provocatione.  Jit.  Lie.  lib.  iii.  §  55.)  by  which  the 
people  exprelily  meant  to  abolifh  the  d'uftatorfliip :  but, 
from  the  fact  that  will  juft  now  be  related,  and  which  hap¬ 
pened  about  ten  years  afterwards,  we  fliall  fee  that  this  law 
was  not  better  obferved  than  the  former  oues  had  been. 
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expreffed  a  great  indignation,  the  didlator  had 
them  called  to  his  tribunal,  and  declared  that 
Spurius  had  been  lawfully  put  to  death,  even 
though  he  might  be  innocent  of  the  crime  laid 
to  his  charge,  for  having  refufed  to  appear  be¬ 
fore  the  didlator,  when  fuppofed  to  do  fo  by 
the  mailer  of  the  horfe  *. 

About  one  hundred  and  forty  years  after  the 
times  we  mention,  the  law  concerning  the  ap¬ 
peals  to  the  people  was  enabled  for  the  third 
time.  But  we  do  not  fee  that  it  was  better  ob- 
ferved  afterwards  than  it  had  been  before  :  we 
find  it  frequently  violated,  fince  that  period,  by 
the  different  magiftrates  of  the  republic;  and 
the  fenate  itfelf,  notwithftanding  this  fame  law, 
at  times  made  formidable  examples  of  the  citi¬ 
zens.  Of  this  we  have  an  inftance  in  the  three 
hundred  foldiers  who  had  pillaged  the  town  of 
Rhegium.  The  fenate  of  its  own  authority  or¬ 
dered  them  all  to  be  put  to  death.  In  vain  did 
the  tribune  Flaccus  remonftrate  againlt  fo  fe- 
vere  an  exertion  of  public  juftice  on  Roman 


*  Tumultuantem  deinde  multitudincm,  incerta  exifti- 
matione  fafti,  ad  concionem  vocari  juffit,  ct  Medium  jure 
cksuth  pronunciavit,  etiamsi  regni  crimine  insonsfuerit,  qui 
Tocatus  a  magistro  equitum,  ad  dictatorem  non  renim,et.  Tit. 
Liv.  lib.  iv.  §  15. 
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citizens;  the  fenate,  fays  Valerius  Maximus, 
neverthelefs  perfifted  in  its  refolution*. 

All  thefe  laws  for  fecuring  the  lives  of  the 
citizens  had  hitherto  been  enafted  without  any 
mention  being  made  of  a  punifhment  againlt 
thofe  who  Ihould  violate  them.  At  laft  the  ce¬ 
lebrated  Lex  Portia  was  paffed,  which  fubjeft- 
ed  to  banifhment  thofe  who  fhould  caufe  a 
Roman  citizen  to  befcourged  and  put  to  death. 
From  a  number  of  inftances  pofterior  to  this 
law,  it  appears  that  it  was  not  better  obferved 
than  thofe  before  it  had  been:  Caius  Gracchus, 
therefore,  caufed  the  Lex  Sempronia  to  be 
enatled,  by  which  a  new  fanction  was  given 
to  it.  But  this  fecond  law  did  not  fecure  his 
own  life,  and  that  of  his  friends,  better  than 
the  Lex  Portia,  had  done  that  of  his  brother, 
and  thofe  who  had  fupported  him:  indeed,  all 
the  events  which  took  place  about  thofe  times 
rendered  it  manifeft  that  the  evil  was  fuch  as 

*  Val.  Max.  book  ii.  c.  7.  This  author  does  not  men¬ 
tion  the  precife  number  of  thofe  who  were  put  to  death  on 
this  occafion :  he  only  fays  that  they  were  executed  fifty  at 
a  time,  on  ditferent  fucceffive  days:  but  other  authors  make 
the  number  of  them  amount  to  four  thoufand.  Livy  fpeaks 
of  a  whole  legion — Lcgio  Campana,  quce R/iegium  occupaze* 
rat,  olsessa,  deditione  factu,  securi  percussa  est. — Tit.  Liv. 
lib.  xv.  Epit. — I  have  here  followed  Polybius,  who  fays  that 
only  three  hundred  were  taken  and  brought  to  Rome. 
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was  beyond  the  power  of  any  law's  to  cure.— 
I  Ihall  here  mention  a  fa£t  which  affords  a 
remarkable  inftance  of  the  wantonnefs  with 
W'hich  the  Roman  magiftrates  had  accuftomed 
themfelves  to  take  away  the  lives  of  the  citi¬ 
zens.  A  citizen,  named  Memmius,  having  put 
up  for  the  confulfhip,  and  publicly  canvaffing 
for  the  fame,  in  oppofition  to  a  man  whom 
the  tribune  Saturninus  fupported,  the  latter 
caufed  him  to  be  apprehended,  and  made  him 
expire  under  blows  in  the  public  forum.  The 
tribune  even  carried  his  infolence  fo  far,  as 
Cicero  informs  us,  as  to  give  to  this  act  of 
cruelty,  tranfacled  in  the  prefence  of  the  whole 
people  affembled,  the  outward  form  of  a  law¬ 
ful  aft  of  public  juftice  *. 

*  The  fatal  forms  of  words  (cniciatus  carmina)  ufed  by 
the  Roman  magiftrates  when  they  ordered  a  man  to  be  put 
to  death,  refounded  (faysTully  in  his  fpeech  for  Rabirius) 
in  the  affembly  of  the  people,  in  which  the  cenfors  had 
forbidden  the  common  executioner  ever  to  appear.  I,  lictor, 
eolliga  manus.  Ccrput  obnubito.  Arbori  infelici  suspcndito. — 
Memmius  being  a  confiderable  citizen,  as  we  may  conclude 
from  his  canvafling  with  fuccefs  for  the  confulfhip,  all  the 
great  men  in  the  republic  took  the  alarm  at  the  atrocious 
a<ftion  of  the  tribune  :  the  fenate,  the  next  day,  ifTued  out 
its  folemn  mandate,  or  form  of  words,  to  the  confuls,  to 
provide  that  the  republic  should  receive  no  detriment;  and  the 
tribune  was  killed  in  a  pitched  battle  that  was  foxight  at  the 
foot  of  the  capitol. 
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Nor  were  the  Roman  magiftrates  fatisfied 
with  committing  ads  of  injuftice  in  their  politi¬ 
cal  capacity,  and  for  the  fupport  of  the  power 
of  that  body  of  which  they  made  a  part.  Ava¬ 
rice  and  private  rapine  were  at  laft  added  to  po¬ 
litical  ambition.  The  provinces  were  firft  op- 
prefled  and  plundered.  The  calamity,  in  pro- 
cefs  of  time,  reached  Italy  itfelf,  and  the  centre 
of  the  republic  ;  till  at  laft  the  Lex  Calpurnia  de 
repetundis  was  ena&ed  to  put  a  flop  to  it.  By 
this  law  an  action  was  given  to  the  citizens  and 
allies  for  the  recovery  of  the  money  extorted 
from  them  by  magiftrates,  or  men  in  power; 
and  the  Lex  Junia  afterwards  added  the  pe¬ 
nalty  of  banifhment  to  the  obligation  of  mak¬ 
ing  reftitution. 

But  here  another  kind  of  diforder  arofe.  The 
judges  proved  as  corrupt,  as  the  magiftrates 
had  been  opprefiive.  They  equally  betrayed, 
in  their  own  province,  the  caufe  of  the  repub¬ 
lic  with  which  they  had  been  intrufted ;  and 
rather  chofe  to  fliare  in  the  plunder  of  the 
confuls,  the  praetors,  and  the  proconfuls,  than 
put  the  laws  in  force  againft  them. 

New  expedients  were  therefore  reforted  to, 
in  order  to  remedy  this  new  evil.  Laws  were 
made  for  judging  and  punching  the  judges 
themfelves;  and,  above  all,  continual  changes 
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were  made  in  the  manner  of  compofing  their 
aflemblies.  But  the  malady  lay  too  deep  for 
common  legal  provifions  to  remedy.  The 
guilty  judges  employed  the  fame  refources,  in 
order  to  avoid  convi&ion,  as  the  guilty  ma- 
giftrates  had  done ;  and  thofe  continual  changes, 
at  which  we  are  amazed,  that  were  made  in  the 
eonftitution  of  the  judiciary  bodies*,  inftead  of 
obviating  the  corruption  of  the  judges,  only 
transferred  to  other  men  the  profit  arifingfrom 
becoming  guilty  of  it.  It  was  grown  to  be  a 

*  The  judges  (over  the  aflembly  of  whom  the  praetor 
nfually  prefided)  were  taken  from  the  body  of  the  fenate, 
till  fome  years  after  the  laft  Punic  war;  when  theZex  Sein- 
pronia,  propofed  by  Caius  S.  Gracchus,  enaded  that  they 
Ihould  in  future  be  taken  from  the  equeftrian  order.  The 
conful  Caepio  procured  afterwards  a  law  to  be  enaded,  by 
which  the  judges  were  to  be  taken  from  both  orders, 
equally.  The  Lex  Serxilia  foon  after  put  the  equeftrian 
order  again  in  pofTeffion  of  the  judgments ;  and  after  fome 
years,  the  Lex  Livid'  reftored  them  entirely  to  the  fenate. 
The  Lex  Plautia  enabled  afterwards,  that  the  judges  fhould 
be  taken  from  the  three  orders, — the  fenatorian,  equeftrian, 
and  plebeian.  The  Lex  Cornelia ,  framed  by  the  didator 
Sylla,  enaded  again,  that  the  judges  fllould  be  entirely 
taken  from  the  body  of  the  fenate.  The  Lex  Aurelia  or¬ 
dered  anew,  that  they  ftiould  be  taken  from  the  three  or¬ 
ders.  Pompey  made  afterwards  a  change  in  their  number, 
which  he  fixed  at  feventy-five,  and  in  the  manner  ofeled- 
ing  them.  And  laftly,  Caefar  entirely  reftored  the  judg 
•uents  to  the  order  of  the  fenat". 
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general  complaint,  fo  early  as  the  times  of  the 
Gracchi,  that  no  man,  who  had  money  to  give, 
could  be  brought .  to  punifhment*.  Cicero 
fays,  that,  in  his  time,  the  fame  opinion  was 
become  fettled  and  univerfally  received  f  j  and 
his  fpeeches  are  full  of  his  lamentations  on 
what  he  calls  the  levity ,  and  the  infamy ,  of 
the  public  judgments. 

Nor  was  the  impunity  of  corrupt  judges  the 
only  evil  under  which  the  republic  laboured. 
Commotions  of  the  whole  empire  at  laft  took 
place.  The  horrid  vexations,  and  afterwards 
the  acquittal,  of  Aquilius,  proconful  of  Syria, 
and  of  fome  others  who  had  been  guilty  of  the 
fame  crimes,  drove  the  provinces  of  Alia  to 
defperation  :  and  then  it  was  that  that  terrible 
war  of  Mithridates  arofe,  which  wTas  ulhered 
in  by  the  death  of  eighty  thoufand  Romans, 
maffacred  in  one  day,  in  all  the  cities  of  AfiaJ. 

The  laws  and  public  judgments  not  only 
thus  failed  of  the  end  for  which  they  had  been 
eftabliflied  :  they  even  became,  at  length,  new 
means  of  oppreihon  added  to  thofe  which  al¬ 
ready  exifted.  Citizens  poffefled  of  wealth, 
perfons  obnoxious  to  particular  bodies,  or  the 

*  App.  de  Bell.  Civ. 
t  Aft.  in  Verr.  i.  §  i. 

Appian. 

Z  3  few 


4 

4 


342 


THE  CONSTITUTION 


few  magiftrates  who  attempted  to  ftem  the 
torrent  of  the  general  corruption,  were  accufed 
and  condemned;  while  Pifo,  of  whom  Cicero, 
in  his  fpeech  againft  him,  relates  fa£ts  which 
make  the  reader  fhudder  with  horror,  and 
Verres,  who  had  been  guilty  of  enormities  of 
the  fame  kind,  efcaped  unpunifhed. 

Hence  a  war  arofe,  ftill  more  formidable  than 
the  former,  and  the  dangers  of  which  we  won¬ 
der  that  Rome  was  able  to  furmount.  The 
greateft  part  of  the  Italians  revolted  at  once, 
exafperated  by  the  tyranny  of  the  public  judg¬ 
ments;  and  we  find  in  Cicero,  who  informs  us 
of  the  caufe  of  this  revolt,  which  was  called  the 
Social  War ,  a  very  expreflive  account  both  of  the 
unfortunate  condition  of  the  republic,  and  of 
the  perverfion  that  had  been  made  of  the  meth¬ 
ods  taken  to  remedy  it.  ‘  An  hundred  and 

*  ten  years  are  not  yet  elapfed  (fays  he)  fince  the 
<  law  for  the  recovery  of  money  extorted  by 

*  magifirates  was  firft  propounded  by  the  tri-» 
‘  bune  Calpurnius  Pifo.  A  number  of  other 
‘  laws  to  the  fame  efFedl,  continually  more  and 

*  more  fevere,  have  followed:  but  fo  many  per-r 
‘  fons  have  been  accufed,  fo  many  condemned, 

*  fo  formidable  a  wTar  has  been  excited  in  Italy 

*  by  the  terror  of  the  public  judgments,  and, 

*  when  the  laws  and  judgments  have  been  fuf- 

*  pended, 
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e  pended,  fuch  an  oppreffion  and  plunder  of  our 

*  allies  have  prevailed,  that  we  may  truly  fay 

*  that  it  is  not  by  our  own  ftrength,  but  by  the 
f  weaknefs  of  others,  that  we  continue  to 
‘  exift*.’ 

I  have  entered  into  thefe  particulars  with  re¬ 
gard  to  the  Roman  commonwealth,  becaufe 
the  faffs  on  which  they  are  grounded  are  re¬ 
markable  of  themfelves,  and  yet  no  juft  con- 
clulion  can  be  drawn  from  them,  unlefs  a  feries 
of  them  were  prefented  to  the  reader.  Nor 
are  we  to  account  for  thefe  faffs  by  the  luxury 
which  prevailed  in  the  latter  ages  of  the  repub¬ 
lic,  by  the  corruption  of  the  manners  of  the  ci¬ 
tizens,  their  degeneracy  from  their  ancient  prin¬ 
ciples,  and  fuch  like  loofe  general  phrafes, 
which  may  perhaps  be  ufeful  to  exprefs  the 
manner  itfelf  in  which  the  evil  became  mani- 
fefted,  but  by  no  means  fet  forth  the  caufes 
of  it. 

The  above  diforders  arofe  from  the  very 
nature  of  the  government  of  the  republic,— 
of  a  government  in  which  the  executive  and 
fupreme  power  being  made  to  centre  in  the 
body  of  thofe  in  whom  the  people  had  once 
placed  their  confidence,  there  remained  no 
other  effedtual  power  in  the  ftate  that  might 
reader  it  neceffary  for  them  to  keep  within  the 

*  See  Cic.  de  Off.  lib.  ii.  §  75, 
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bounds  of  jufrice  and  decency.  And  in  the 
mean  time,  as  the  people,  who  were  intended 
as  a  check  over  that  body,  continually  gave  a 
(hare  in  this  executive  authority.to  thofe  whom 
they  intrufted  with  the  care  of  their  interefts, 
they  increafed  the  evils  they  complained  of,  as 
it  were,  at  every  attempt  they  made  to  remedy 
them;  and  inftead  of  railing  up  opponents  to 
thofe  who  were  become  the  enemies  of  their 
liberty,  as  it  was  their  intention  to  do,  they 
continually  fupplied  them  with  new  affociates. 

From  this  fituation  of  affairs,  flowed,  as  an 
unavoidable  confequence,  that  continual  defer- 
tion  of  the  caufe  of  the  people,  which,  even  in 
time  of  revolutions,  when  the  paflions  of  the 
people  themfelves  were  roufed,  and  they  wrere 
in  a  great  degree  united,  manifefted  itfelf  in  fo 
remarkable  a  manner.  We  may  trace  the  fym- 
ptoms  of  the  great  political  defedt  here  men¬ 
tioned,  in  the  earlieft  ages  of  the  common¬ 
wealth,  as  well  as  in  the  iaft  ftage  of  its  duration. 
In  Rome,  whileVmall  and  poor,  it  rendered  vain 
whatever  rights  or  power  the  people  poffeffed, 

and  blafted  all  their  endeavours  to  defend  their 

* 

liberty,  in  the  fame  manner  as,  in  the  more 
fplendid  ages  of  the  commonwealth,  it  ren¬ 
dered  the  mod  falutary  regulations  utterly 
fruitlefs,  and  even  inftrumental  to  the  ambi¬ 
tion  and  avarice  of  a  few\  The  prodigious 
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fortune  of  the  republic,  in  fhort,  did  not  create 
the  diforder ;  it  only  gave  full  fcope  to  ir. 

But  if  we  turn  our  view  towards  the  hiftorv 
of  the  Englifh  nation,  we  fhall  fee  how,  from  a 
government  in  which  the  above  defects  did  not 
exift,  different  confequences  have  followed  ; — 
how  cordially  all  ranks  of  men  have  always 
united  together,  to  lay  under  proper  reltraints 
this  executive  power,  which  they  knew  could 
never  be  their  own.  In  times  of  public  revolu¬ 
tions,  the  greateft  care,  as  we  have  before  ob- 
ferved,  was  taken  toafcertain  the  limits  of  that 
power ;  and  after  peace  had  been  reffored  to 
the  ftate,  thofe  who  remained  at  the  head  of 
the  nation  continued  to  manifeft  an  unwearied 
jealoufy  in  maintaining  thofe  advantages  which 
the  united  efforts  of  all  had  obtained. 

Thus  it  was  made  one  of  the  articles  of 
Magna  Cbarta,  that  the  executive  power  fhould 
not  touch  the  perfcn  of  the  fubject,  but  in  con- 
fequence  of  a  judgment  paffed  upon  him  by  his 
peers  ;  and  fo  great  was  afterwards  the  general 
union  in  maintaining  this  law,  that  the  trial  by 
jury, — that  admirable  mode  of  proceeding, 
which  fo  effedtually  fecures  the  fubjedt  againft 
all  the  attempts  of  power,  even  (which  feemed 
fo  difficult  to  obtain)  againft  fuch  as  might  be 
made  under  the  fandiion  of  the  judicial  autho¬ 
rity,— 
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rity, — hath  been  preferved  to  this  day.  It  has 
even  been  preferved  in  all  its  original  purity, 
though  the  fame  has  been  fucceflively  fuffered 
to  decay,  and  then  to  be  loft,  in  the  other  coun¬ 
tries  of  Europe,  where  it  had  been  formerly 
known  *.  Nay,  though  this  privilege  of  being 
tried  by  one’s  peers  was  at  firft  a  privilege  of 
conquerors  and  matters,  exclufively  appropri¬ 
ated  to  thofe  parts  of  nations  which  had  ori¬ 
ginally  invaded  and  reduced  the  reft  by  arms, 
it  has  in  England  been  fucceflively  extended 
to  every  order'  of  the  people. 

*  The  trial  by  jury  wasinufe  among  the  Normans  long 
before  they  came  over  into  England  ;  but  it  is  now  utterly 
loft  in  that  province  :  it  even  began  very  early  to  degene¬ 
rate  there  from  its  firft  inftitution ;  we  fee  in  Hale’s  Hif- 
tory  of  the  Common  Lav:  of  England,  that  the  unanimity 
among  jurymen  was  not  required  in  Normandy  for  making 
a  verdift  a  good  verdift  :  but  when  jurymen  diftented,  a 
number  of  them  was  taken  out,  and  others  added  in  their 
Head,  till  an  unanimity  was  procured. — In  Sweden,  where, 
according  to  the  opinion  of  the  learned  in  that  country,  the 
trial  by  jury  had  its  firft  origin,  only  fome  forms  of  that 
inftitution  are  now  preferved  in  the  lower  courts  in  the 
country  where  fets  of  jurymen  are  eftabliftied  for  life,  and 
have  a  falarv  accordingly.  See  Robertson’s  State  of  Sweden. 
— And  in  Scotland  the  vicinity  of  England  has  not  been 
able  to  preferve  to  the  trial  by  jury  its  genuine  ancient 
form:  the  unanimity  among  jurymen  is  not  required  (as 
I  have  been  told)  to  form  a  verdid;  but  the  majority  is 
dccifive, 
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And  not  only  the  perfon,  but  alfo  the  proper¬ 
ty,  of  the  individual,  has  been  fecured  againll 
all  arbitrary  attempts  from  the  executive  power, 
and  the  latter  has  been  fucceffively  retrained 
from  touching  any  part  of  the  property  of  the 
fubje£l,  even  under  pretence  of  the  neceflities 
of  the  ftate,  any  otherwife  than  by  the  free 
grant  of  the  reprefentatives  of  the  people.  Nay, 
fo  true  and  perfevering  has  been  the  zeal  of 
thefe  reprefentatives,  in  aflerting  on  that  ac¬ 
count  the  interefts  of  the  nation,  from  which 
they  could  not  feparate  their  own,  that  this 
privilege  of  taxing  themfelves,  which  was  in 
the  beginning  grounded  on  a  moll  precarious 
tenure,  and  only  a  mode  of  governing  adopted 
by  the  fovereign  for  the  fake  of  his  own  con¬ 
venience,  has  become,  in  time,  a  fettled  right 
of  the  people,  which  the  fovereign  has  found  it 
at  length  necefiary,  folemnly  and  repeatedly  to 
acknowledge. 

Nay  more,  the  reprefentatives  of  the  people 
have  applied  this  right  of  taxation  to  a  Hill  no¬ 
bler  ufe  than  the  mere  prefervation  of  proper¬ 
ty:  they  have,  in  procefs  of  time,  fucceeded  in 
converting  it  into  a  regular  and  conftitutional 
means  of  influencing  the  motions  of  the  execu¬ 
tive  power.  By  means  of  this  right,  they  have 
gained  the  advantage  of  being  conftantly  called 
to  concur  in  the  meafures  of  the  fovereign, — 

of 
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of  having  the  greateft  attention  ftiown  by  him 
to  their  requefts,  as  well  as  the  higheft  regard 
p^id  to  any  engagements  that  he  enters  into 
with  them.  Thus  has  it  become  at  laft  the 
peculiar  happinefs  of  Englifh  fubjecls,  to  what¬ 
ever  other  people,  either  ancient  or  modem,  we 
compare  them,  to  enjoy  a  fhare  in  the  govern¬ 
ment  of  their  country,  by  eledting  reprefenta- 
tives,  who,  by  reafon  of  the  peculiar  circum- 
ftances  in  which  they  are  placed,  and  of  the 
extenfive  rights  they  poffefs,  are  both  willing 
faithfully  to  ferve  thofe  who  have  appointed 
them,  and  able  to  do  fo. 

And  indeed  the  commons  have  not  relied 
fatisfied  with  eftablifhing,  once  for  all,  the  pro- 
vifions  for  the  liberty  of  the  people  which  have 
been  juft  mentioned ;  they  have  afterwards 
made  the  prefervation  of  them  the  firft  objedl 
of  their  care  *,  and  taken  every  opportunity  of 
giving  them  new  vigour  and  life. 

Thus,  under  Charles  the  Firft,  when  attacks 
of  a  raoft  alarming  nature  were  made  on  the 
privilege  of  the  people,  to  grant  free  fupplies  to 
the  crown,  the  commons  vindicated,  without 

*  The  firft  operation  of  the  commons,  at  the  beginning 
of  a  feflion,  is  to  appoint  four  grand  committees.  The  one 
is  a  committee  of  religion,  another  of  courts  of  juftice, 
another  of  trade,  and  another  of  grievances :  they  are  to 
be  (landing  committees  during  the  whole  feflion. 
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lofs  of  time,  that  great  right  of  the  nation, 
which  is  the  conftitutional  bulwark  of  all 
others,  and  haftened  t6  oppugn,  in  their  be¬ 
ginning,  every  precedent  of  a  pradtice  that 
muft  in  the  end  have  produced  the  ruin  of 
public  liberty. 

They  even  extended  their  care  to  abufes  of 
every  kind.  The  judicial  authority,  for  in- 
ftance,  which  the  executive  power  had  imper¬ 
ceptibly  affumed  to  itfelf,  both  with  refpedt  to 
the  perfon  and  property  of  the  individual,  was 
abrogated  by  the  add  which  abolifhed  the  court 
of  Star  Chamber :  and  the  crown  was  thus 
brought  back  to  its  true  conftitutional  office, 
viz.  the  countenancing,  and  fupporting  with 
its  ftrength,  the  execution  of  the  laws. 

The  fubfequent  endeavours  of  the  legiflature 
have  carried  even  to  a  ftill  greater  extent  the 
above  privileges  of  the  people.  They  have, 
moreover,  fucceeded  in  reftraining  the  crown 
from  any  attempt  to  feize  and  confine,  even 
for  the  fhorteft  time,  the  perfon  of  the  fubjedf, 
unlefs  it  be  in  the  cafes  afcertained  by  the  law, 
of  which  the  judges  of  it  are  to  decide. 

Nor  has  this  extenfive  unexampled  freedom 
at  the  expenfe  of  the  executive  power  been 
made,  as  we  might  be  inclinable  to  think,  the 
exclufive  appropriated  privilege  of  the  great 
and  powerful.  It  is  to  be  enjoyed  alike  by  all 
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ranks  of  fubje£ls.  Nay,  it  was  the  injury  done 
to  a  common  citizen  that  gave  exiftence  to  the 
a£t  which  has  completed  the  fecurity  of  this 
intereft’ng  branch  of  public  liberty. — The  op¬ 
pression  of  an  obscure  individual,  fays  Judge 
Blackftone,  gave  rise  to  the  famous  Habeas 
Corpus  Act .  Junius  has  quoted  this  obferva- 
tion  of  the  judge}  and  the  fame  is  well  worth 
repeating  a  third  time,  for  the  juft  idea  it  con¬ 
veys  of  that  readinefs  of  all  orders  of  men  to 
unite  in  defence  of  common  liberty,  which  is  a 
chara&eriftic  circumftance  in  the  Englifli  go¬ 
vernment  *. 

And  this  general  union  in  favour  of  public 
liberty  has  not  been  confined  to  the  framing  of 
laws  for  its  fecurity :  it  has  operated  with  no 
lefs  vigour  in  bringing  to  punilhment  fuch  as 
have  ventured  to  infringe  them  ;  and  the  fo- 
vereign  has  conftantly  found  it  neceffary  to  give 
up  the  violators  of  thofe  laws,  even  when  his 
own  fervants,  to  the  juftice  of  their  country'. 

Thus  we  find,  fo  early  as  the  reign  of  Edward 

*  The  individual  here  alluded  to  was  one  Francis  Jenks, 
who  having  made  a  motion  at  Guildhall,  in  the  year  1676, 
to  petition,  the  king  for  a  new  parliament,  was  examined 
before  the  privy  council,  and  afterwards  committed  to  the 
Gate-houfe,  where  he  was  kept  about  two  months,  through 
the  delays  made  by  the  feveral  judges  to  whom  he  applied, 
in  granting  him  a  Habeas  Corpus.—  See  the  State  Trials, 
•vol.  vii.  anno  1676. 
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the  Firft,  judges  who  were  convicted  of  having 
committed  exa&ions  in  the  exercife  of  their  of¬ 
fices,  to  have  been  condemned  by  a  fentence  of 
parliament*.  From  the  immenfe  fines  which 
were  laid  upon  them,  and  which  it  feems  they 
were  in  a  condition  to  pay,  we  may  indeed  con¬ 
clude  that,  in  thofe  early  ages  of  the  conftitu- 
tion,  the  remedy  was  applied  rather  late  to  the 
diforder ;  but  yet  it  was  at  laft  applied. 

Under  Richard  the  Second,  examples  of  the 
fame  kind  were  renewed.  Michael  de  la  Pole, 
earl  of  Suffolk,  who  had  been  lord  chancellor 
of  the  kingdom,  the  duke  of  Ireland,  and  the 
archbifhop  of  York,  having  abufed  their  power 
by  carrying  on  defigns  that  were  fubverfive  of 
public  liberty,  were  declared  guilty  of  high- 
treafon  ;  and  a  number  of  judges,  who,  in  their 
judicial  capacity,  had  afted  as  their  inftruments, 
were  involved  in  the  fame  condemnation  f. 

Under  the  reign  of  Henry  the  Eighth,  Sir 

Thomas 

*  Sir  Ralph  de  Hengham,  chief  juftice  of  the  King’s 
Bench,  was  fined  7000  marks;  Sir  Thomas  Wayland,  chief 
juftice  of  the  Common  Pleas,  had  his  whole  eftate  forfeited  ; 
and  Sir  Adam  de  Stratton,  chief  baron  of  the  Exchequer, 
was  fined  3400  marks. 

+  The  moft  confpicuous  among  thefe  judges  were  Sir 
Robert  Belknap,  and  Sir  Robert  Trefilian,  chief  juftice  of 
the  King’s  Bench.  The  latter  had  drawn  up  a  ftring  of 
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Thomas  Empfon,  and  Edmund  Dudley,  who 
had  been  the  promoters  of  the  exa&ions  com¬ 
mitted  under  the  preceding  reign,  fell  viftims 
to  the  zeal  of  the  commons  for  vindicating  the 
caufe  of  the  people.  Under  king  James  the 
Firft,  lord  chancellor  Bacon  experienced  that 
neither  his  high  dignity,  nor  great  perfonal  qua¬ 
lifications,  could  fcreen  him  from  having  the  fe¬ 
vered  cenfure  paffed  upon  him,  for  the  corrupt 
praftices  of  which  he  had  fufFered  himfelf  to  be¬ 
come  guilty.  And  under  Charles  the  Firft,  the 
judges  having  attempted  to  imitate  the  example 

queftions  calculated  to  confer  a  defpotic  authority  on  the 
crown,  or  rather  on  the  minifters  above-named,  who  had 
found  means  to  render  themfelves  entire  matters  of  the 
perfon  of  the  king.  Thele  queftions  Sir  Robert  Trefilian 
propofed  to  the  judges,  who  had  been  fummoned  for  that 
purpofe,  and  they  gave  their  opinions  in  favour  of  them. 
One  of  thefe  opinions  of  the  judges,  among  others,  tended 
to  no  lefs  than  to  annihilate,  at  one  ftroke,  all  the  rights 
of  the  commons,  by  taking  from  them  that  important 
privilege  mentioned  before,  of  ftarting  and  freely  difeuffing 
whatever  fubjedts  of  debate  they  think  proper:  the  com¬ 
mons  were  to  be  reftrained,  under  pain  of  being  punilhed 
as  traitors,  from  proceeding  upon  any  articles  befides  thofe 
limited  to  them  by  the  king.  All  thofe  who  had  had  afhare 
in  the  above  declarations  of  the  judges  were  attainted  of 
high-treafon.  Some  were  hanged;  among  them  was  Sir 
Robert  Trefilian  ;  and  the  others  were  only  banithed  at 
the  interceflion  of  the  hilltops,’ — See  the  Pari.  Hiftory  of 
England,  vol.  i. 
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of  the  judges  under  Richard  the  Second,  by  de¬ 
livering  opinions  fubverfive  of  the  rights  of  the 
people,  found  the  fame  fpirit  of  watchfulnefs 
in  the  commons,  as  had  proved  the  ruin  of  the 
former.  Lord  Finch,  keeper  of  the  great  feal, 
was  obliged  to  fly  beyond  fea.  The  judges 
Davenport  and  Crawley  were  imprifoned:  and 
judge  Berkeley  was  feized  while  fitting  upon 
the  bench,  as  we  find  in  Rufhworth. 

In  the  reign  of  Charles  the  Second,  we  again 
find  frefh  inflances  of  the  vigilance  of  the  com¬ 
mons.  Sir  William  Scroggs,  lord  chief  juflice 
of  the  King’s  Bench,  Sir  Francis  North,  chief 
juflice  of  the  Common  Pleas,  Sir  Thomas  Jones, 
one  of  the  judges  of  the  King’s  Bench,  and  Sir 
Richard  Weflon,  one  of  the  barons  of  the  Ex¬ 
chequer,  were  impeached  by  the  commons,  for 
partialities  fliovvn  by  them  in  the  adminiflration 
of  juftice ;  and  chief  juflice  Scroggs,  againft 
whom  fome  pofitive  charges  were  well  proved, 
wras  removed  from  his  employments. 

The  feveral  examples  offered  here  to  the 
reader  have  been  taken  from  feveral  different 
periods  of  the  Englifli  hiflory,  in  order  to  fhow 
that  neither  the  influence,  nor  the  dignity  of  the 
infradlors  of  the  laws,  even  when  they  have 
been  the  nearefl  fervants  of  the  crown,  have 
ever  been  able  to  check  the  zeal  of  the  com- 
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mens  in  afferting  the  rights  of  the  people. 
Other  examples  might  perhaps  be  related  to 
the  fame  purpofe ;  though  the  whole  number 
of  thofe  to  be  met  with,  will,  upon  inquiry, 
be  found  the  fmaller,  in  proportion  as  the  dan¬ 
ger  of  infringing  the  laws  has  always  been  in¬ 
dubitable. 

So  much  regularity  has  even  (from  all  the  cir- 
cumftances  above-mentioned)  been  introduced 
into  the  operations  of  the  executive  power  in 
England, — fuch  an  exa£t  juftice  have  the  peo¬ 
ple  been  accuftomed,  as  a  confequence,  to  ex- 
pe£l  from  that  quarter,  than  even  the  fovereign, 
for  his  having  once  fuffered  himfelf  perfonally 
to  violate  the  fafety  of  the  fubjedt,  did  not 
efcape  fevere  cenfure.  The  attack  made,  by 
order  of  Charles  the  Second,  on  the  perfon  of 
Sir  John  Coventry,  filled  the  nation  with  aftonifh- 
ment;  Snd  this  violent  gratification  of  private 
paflion,  on  'the  part  of  the  fovereign  (a  piece 
of  felf-induJgence  with  regard  to  inferiors, 
which  whole  dalles  of  individuals  in  certain 
countries  almoft  think  that  they  have  a  right 
to)  excited  a  general  ferment.  “  This  event 
<£  (fays  biihop  Burnet)  put  the  houfe  of  com- 
!C  mons  in  a  furious  uproar.. ..It  gasre  great  ad- 
(C  vantages  to  all  thofe  who  oppofed  the  court; 
M  and  the  names  of  the  court  and  country  party, 

**  which 
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f*'  which  till  now  had  feemed  to  be  forgotten, 

were  again  revived 

Thefe  are  the  limitations  that  have  been  fet, 
in  the  Englifh  government,  on  the  operations 
of  the  executive  power :  limitations  to  which 
we  find  nothing  comparable  in  any  other  free 
dates,  ancient  or  modern;  and  which  are  ow¬ 
ing,  as  we  have  feen,  to  that  very  circumftance 
which  feemed  at  firft  fight  to  prevent  the  pofli- 
bility  of  them, — I  mean  the  greatnefs  and  unity 
of  that  power;  the  effeft  of  which  has  been,  in 
the  event,  to  unite,  upon  the  fame  objeft,  the 
views  and  efforts  of  all  orders  of  the  people. 

From  this  circumftance,  that  is,  the  unity- and 
peculiar  (lability  of  the  executive  power  in  En¬ 
gland,  another  moft  advantageous  confequence 
has  followed,  that  has  been  before  noticed,  and 
which  it  is  not  improper  to  mention  again  here, 
as  this  chapter  is  intended  to  confirm  the  prin¬ 
ciples  laid  down  in  the  former  ones, — I  mean 
the  unremitted  continuance  of  the  fame  general 
union  among  all  ranks  of  men,  and  the  fpirit  of 
mutual  juftice  which  thereby  continues  to  be 
diffufed  through  all  orders  of  fubje£ts. 

Though  furrounded  by  the  many  boundaries 

*  See  Burnet’s  Hiftory,  vol.  i.  anno  1669. — An  aft  of 
parliament  was  made  on  this  occafion,  for  giving  a  farther 
extent  to  the  provifions  before  made  for  the  perfonal  fecu- 
rity  of  the  1‘ubjeft ;  which  is  Bill  called  the  Coventry  aft. 
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that  have  juft  now  been  defcribed,  the  crown, 
we  mull  obferve,  has  prelerved  irs  prerogative 
undivided  :  it  itill  poflelfes  its  whole  effective 
ftrength,  and  is  orly  tied  by  its  own  engage¬ 
ments,  and  the  confideration  of  what  it  owes  to 
its  deareft  interefts. 

The  great,  or  wealthy  men  in  the  nation, 
who,  aftifted  by  the  body  of  the  people,  have 
fucceeded  in  reducing  the  exercife  of  its  autho¬ 
rity  within  fuch  well-defined  limits,  can  have  no 
expectation  that  it  will  continue  to  confine  itfelf 
to  them  any  longer  than  they  themfelves  conti¬ 
nue,  by  the  juftice  of  their  own  condu£t,  to  de- 
ferve  that  fupport  of  the  people,  which  alone 
can  make  them  appear  of  confequence  in  the 
eye  of  the  fovereign, — no  probable  hopes  that 
the  crown  will  continue  to  obferve  thofe  laws 
by  which  their  wealth,  dignity,  liberty,  are  pro- 
tefled,  any  longer  than  they  themfelves  alfo 
continue  to  obferve  them. 

Nay  more,  all  thofe  claims  of  their  rights 
which  they  continue  to  make  againft  the  crown 
are  encouragements  which  they  give  to  the  reft 
of  the  people  to  aflert  their  own  rights  againft 
them.  Their  conftant  oppofition  to  all  arbi¬ 
trary  proceedings  of  that  power  is  a  continual 
declaration  they  make  againft  any  a6ts  of  op- 
preflion  which  the  fuperior  advantages  they 
enjoy  might  entice  them  to  commit  on  their 
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inferior  fellow-fubjedts.  Nor  was  that  fevere 
cenfure,  for  indance,  wdiich  they  concurred  in 
pafling  on  an  unguarded  violent  adtion  of  their 
fovereign,  only  a  redraint  put  upon  the  per- 
fonal  adtions  of  future  Englilh  kings;  no,  it 
was  a  much  more  extenfive  provifion  for  the 
fecuring  of  public  liberty; — it  was  a  folemn 
engagement  entered  into  by  all  the  powerful 
men  in  the  ftate  to  the  whole  body  of  the  peo¬ 
ple,  fcrupuloulLy  to  refpedt  the  perfon  of  the 
lowed  among  them. 

And  indeed  the  conftant  tenor  of  the  conduct 
even  of  the  two  houfes  of  parliament  fhows  us 
that  the  above  obfervations  are  not  matters  of 
mere  fpeculation.  From  the  earlied  times  we 
fee  the  members  of  the  houfe  of  commons  to 
have  been  very  cautious  not  to  affume  any  di- 
dindtion  that  might  alienate  from  them  the  af- 
fedtions  of  the  red  of  the  people  *.  Whenever 
thofe  privileges  which  were  neceflary  to  them 

*  In  all  cafes  of  public  offences,  down  to  a  fimple  breach 
of  the  peace,  the  members  of  the  houfe  of  commons  have 
no  privileges  whatever  above  the  reft  of  the  people:  they 
may  be  committed  to  prifon  by  any  juftice  of  the  peace; 
and  are  dealt  with  afterwards  in  the  fame  manner  as  any 
other  fubjetfts.  With  regard  to  civil  matters,  their  only 
privilege  is  to  be  free  from  arrefts  during  the  time  of  a 
feffion,  and  forty  days  before,  and  forty  days  after  ;  but 
they  may  be  fued,  by  procefs  againft  their  goods,  for  any 
juft  debt  during  that  time. 
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for  the  difcharge  of  their  truft  have  proved  bur- 
denfome  to  the  community,  they  have  re¬ 
trenched  them.  And  thofe  of  their  members 
who  have  applied  either  thefe  privileges,  or  in 
general  that  influence  which  they  derived  from 
their  fituation,  to  any  oppreflive  purpofes,  they 
themfelves  have  endeavoured  to  bring  to  pu- 
nifliment. 

Thus,  we  fee,  that,  in  the  reign  of  James  the 
Firfl,  Sir  Giles  Mompeflon,  a  member  of  the 
houfe  of  commons,  having  been  guilty  of  mono¬ 
polies,  and  other  acts  of  great  oppreflion  on  the 
people,  was  not  only  expelled,  but  impeached 
and  profecuted  with  the  greatefl:  w'armth  by  the 
houfe,  and  finally  condemned  by  the  lords  to 
be  publicly  degraded  from  his  rank  of  a  knight, 
held  for  ever  an  infamous  perfon,  and  impri- 
foned  during  life. 

In  the  fame  reign,  Sir  John  Bennet,  wTho  was 
alfo  a  member  of  the  houfe  of  commons,  hav¬ 
ing  been  found  to  have  been  guilty  of  feveral 
corrupt  pra£tices,  in  his  capacity  of  judge  of  the 
Prerogative  Court  of  Canterbury,  fuch  as  taking 
exorbitant  fees,  and  the  like,  was  expelled  the 
houfe,  and  profecuted  for  thefe  offences. 

In  the  year  1641,  Mr.  Henry  Benfon,  mem¬ 
ber  for  Knarefbcrough,  having  been  detected 
in  felling  protections,  experienced  Jikewife  the 
indignation  of  the  houfe,  and  was  expelled. 

In 
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In  fine,  in  order,  as  it  were,  to  make  it  com¬ 
pletely  notorious,  that  neither  the  condition  of 
reprefentative  of  the  people,  nor  even  any  de¬ 
gree  of  influence  in  their  houfe,  could  excufe 
any  one  of  them  from  ftriclly  obferving  the  rules 
ofjuftice,  the  commons  did  on  one  occafion 
pafs  the  mod  fevere  cenfure  they  had  power  to 
inflitl,  upon  their  fpeaker  himfelf,  for  having, 
in  a  Angle  inftance,  attempted  to  convert  the 
difcharge  of  his  duty,  as  fpeaker,  into  a  means 

of  private  emolument. - Sir  John  Trevor> 

fpeaker  of  the  houfe  of  commons,  having,  in 
the  fixth  year  of  the  reign  of  king  William,  re¬ 
ceived  a  thoufand  guineas  from  the  city  of 
London,  “  as  a  gratuity  for  the  trouble  he  had 
“  taken  with  regard  to  the  palling  of  the  Or - 
“  phan  Bill,"  was  voted  guilty  of  a  high  crime 
and  mifdemeanor,  and  expelled  the  houfe. 
Even  the  inconfiderable  fum  of  twenty  guineas 
which  Mr.  Hungerford,  another  member,  had 
been  weak  enough  to  accept  on  the  fame  fcore, 
wTas  looked  upon  as  deferving  the  notice  of  the 
houfe ;  and  he  was  like  wife  expelled*. 

If 

*  Other  examples,  of  the  attention  of  the  houfe  of  com¬ 
mons  to  the  conduit  of  their  members,  might  be  produced 
either  before,  or  after,  that  which  is  mentioned  here.  The 
reader  may,  for  inftance,  fee  the  relation  of  their  proceed¬ 
ings  in  the  affair  of  the  South-Sea  Company  fchemej  and  a 
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If  we  turn  our  view  towards  the  houfe  of 
lords,  we  Iliall  find  that  they  have  alfo  con- 
ftantly  taken  care  that  their  peculiar  privileges 
fliould  not  prove  impediments  to  the  common 
juftice  which  is  due  to  the  reft  of  the  people*. 
They  have  conftantly  agreed  to  every  juft  pro- 
pofal  that  has  been  made  to  them  on  that  fub- 
je£t  by  the  commons:  and  indeed,  if  we  con- 
fider  the  numerous  and  oppreflive  privileges 
claimed  by  the  nobles  in  molt  other  countries, 
and  the  vehement  fpirit  with  which  they  are 
commonly  aflerted,  we  fhall  think  it  no  fmall 
praife  to  the  body  of  the  nobility  in  England 
(and  alfo  to  the  nature  of  that  government  of 
which  they  make  a  part)  that  it  has  been  by 
their  free  confent  that  their  privileges  have 
been  confined  to  what  they  now  are  j  that  is 
to  fay,  to  no  more,  in  general,  than  what  is 
necefiary  to  the  accomplifhment  of  the  end  and 
conftitutional  defign  of  that  houfe. 

few  years  after,  in  that  of  the  Charitable  Corporation,— a 
fraudulent  fcheme,  particularly  oppreflive  to  the  poor,  for 
which  feveral  members  were  expelled. 

*  In  cafe  of  a  public  offence,  or  even  a  Ample  breach 
of  the  peace,  a  peer  may  be  committed  till  he  finds  bail, 
by  any  juftice  of  the  peace :  and  peers  are  to  be  tried  by 
the  common  courfe  of  law,  for  all  offences  under  felony. 
With  regard  to  civil  matters,  they  are  at  all  times  free 
from  arrests;  but  execution  may  be  had  againft  their  ef¬ 
fects,  in  the  fame  manner  as  againft  thofe  of  other  fubjefls. 

In 
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In  the  exercife  of  their  judicial  authority 
with  regard  to  civil  matters,  the  lords  have 
manifefted  a  fpirit  of  equity  no-wife  inferior  to 
that  which  they  have  fliown  in  their  legiflative 
capacity.  They  have,  in  the  difcharge  of  that 
function,  (which  of  all  others  is  fo  liable  to  cre¬ 
ate  temptations)  fliown  an  uncorruptnefs  really 
fuperior  to  what  any  judicial  aflembly  in  any 
other  nation  can  boaft.  Nor  do  I  think  that  I 
run  any  rifle  of  being  contradicted,  when  I  fay, 
that  the  conduct  of  the  houfe  of  lords,  in  their 
civil  judicial  capacity,  has  conftantly  been  fuch 
as  has  kept  them  above  the  reach  of  even  fu- 
fpicion  or  Hander. 

Even  that  privilege  which  they  enjoy,  of  ex- 
clufively  trying  their  own  members,  in  cafe  of 
any  accufation  that  may  affeCt  their  life  (a  pri¬ 
vilege  which  we  might  at  firft  fight  think  re¬ 
pugnant  to  the  idea  of  a  regular  government, 
and  even  alarming  to  the  reft  of  the  people) 
has  conftantly  been  made  ufe  of  by  the  lords 
to  do  juftice  to  their  fellow-fubje£ls;  and  if  we 
caft  our  eyes  either  on  the  colle&ion  of  the 
State  Trials,  or  on  the  Hiftory  of  England,  we 
ftiall  find  very  few  examples,  if  any,  of  a  peer, 
really  guilty  of  the  offence  laid  to  his  charge, 
that  has  derived  any  advantage  from  his  not 
being  tried  by  a  jury  of  commoners. 

Nor  has  this  juft  and  moderate  conduCl  of 
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the  two  houfes  of  parliament,  in  the  exercife  of 
their  powers,  (a  moderation  fo  unlike  what  has 
been  related  of  the  conduct  of  the  powerful 
men  in  the  Roman  republic)  been  the  only 
happy  confequence  of  that  falutary  jealoufy 
which  thofe  two  bodies  entertain  of  the  power 
of  the  crown.  The  fame  motive  has  alfo  en¬ 
gaged  them  to  exert  their  utmoft  endeavours 
to  put  the  courts  of  juflice  under  proper  re- 
ftraints  j  a  point  of  the  higheft  importance  to 
public  liberty. 

They  have,  from  the  earlieft  times,  preferred 
complaints  againil  the  influence  of  the  crown 
over  thefe  courts,  and  at  lalt  procured  laws  to 
be  enabled  by  which  fuch  influence  has  been 
entirely  prevented:  all  which  meafures,  we 
muft  obferve,  wrere  at  the  fame  time  flrong  de¬ 
clarations  that  no  fubjects,  however  exalted 
their  rank  might  be,  were  to  think  themfelves 
exempt  from  fubmitting  to  the  uniform  courfe 
of  the  law,  or  hope  to  influence  or  over-awe  it. 
The  fevere  examples  which  they  have  united  to 
make  on  thofe  judges  who  had  rendered  thcm- 
felves  the  inftruments  of  the  paflions  of  the  fo- 
vereign,  or  of  the  defigns  of  the  minifters  of  the 
crown,  are  alfo  awful  warnings  to  the  judges 
who  have  fucceeded  them,  never  to  attempt  to 
deviate  in  favour  of  any,  the  moft  powerful 
individuals,  from  that  ftraight  line  of  juftice 

which 
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which  the  joint  wifdom  of  the  legiflature  has 
once  marked  out  to  them. 

This  Angular  fituation  of  theEngliih  judges, 
relatively  to  the  three  conftituent  powers  of  the 
ftate,  (and  alfo  the  formidable  fupport  which 
they  are  certain  to  receive  from  them  as  long  as 
they  continue  to  be  the  faithful  minifters  of  juf- 
tice),  has  at  laft  created  fuch  an  impartiality  in 
the  diftribution  of  public  juftice  in  England, 
has  introduced  into  the  courts  of  law  the  prac¬ 
tice  of  fuch  a  thorough  difregard  of  either  the 
influence  or  wealth  of  the  contending  parties, 
and  procured  to  every  individual,  both  fuch  an 
eafy  accefs  to  thefe  courts,  and  fuch  a  certainty 
of  redrefs,  as  are  not  to  be  paralleled  irwany 
other  government. — Philip  de  Comines,  fo  long 
as  three  hundred  years  ago,  commended  in 
ftrong  terms  the  exadlnefs  with  which  juftjce 
is  done  in  England  to  all  ranks  of  fubjedls*; 
and  the  impartiality  with  which  the  fame  is 
adminiftered  in  thefe  days,  will,  with  flill  more 
reafon,  create  the  furprifc  of  every  ftranger 
who  has  an  opportunity  of  obferving  the  cuf- 
toms  of  this  country  f . 

Indeed 

*  See  page  40  of  this  work. 

f  A  little  after  I  came  to  England  for  the  firft  time  (if 
the  reader  will  give  me  leave  to  make  mention  of  myfelf 
in  this  cafe)  an  aftion  was  brought  in  a  court  of  juftice 
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Indeed  to  fuch  a  degree  of  impartiality  has 
the  adminiftration  of  public  juftice  been  brought 
in  England,  that  It  is  faying  nothing  beyond  the 
exa£t  truth,  to  affirm  that  any  violation  of  the 
laws,  though  perpetrated  by  men  of  the  moft 
extenfive  influence,  nay,  though  committed  by 
the  fpecial  dire&ion  of  the  very  firfl  fervants  of 
the  crown,  will  be  publicly  and  completely  re- 
drefled.  And  the  very  loweft  of  fubje&s  will  ob¬ 
tain  fuch  redrefs,  if  he  has  but  fpirit  enough  to 

againft  a  prince  very  nearly  related  to  the  crown  ;  and  a 
noble  lord  was  alfo,  much  about  that  time,  engaged  in  a 
law-fuit  for  the  property  of  fome  valuable  lead  mines  in 
Yorkfliire.  I  could  not  but  obferve  that  in  both  thefe  cafes 
a  decifion  was  given  againft  the  two  moft  powerful  parties ; 
though  I  wondered  but  little  at  this,  becaufe  I  had  before 
heard  much  of  the  impartiality  of  the  law  proceedings  in 
England,  and  was  prepared  to  fee  inftances  of  that  kind. 
But  what  I  was  much  furprifed  at  was,  that  no  body  ap¬ 
peared  to  be  in  the  leaft  fo,  not  even  at  the  ftriCtnefs  w’ith 
which  the  ordinary  courfe  of  the  law  had,  particularly  in 
the  former  cafe,  been  adhered  to, — and  that  thofe  proceed¬ 
ings  which  I  was  difpofed  to  confider  as  great  inftances  of 
juftice,  to  the  production  of  which  fome  circumftances  pe¬ 
culiar  to  the  times,  at  leaft  fome  uncommon  virtue  of  fpirit 
on  the  part  of  the  judges,  muft  have  more  or  lefs  co-ope¬ 
rated,  were  looked  upon  by  all  thofe  whom  I  heard  fpeak 
about  it,  as  being  nothing  more  than  the  common  and  ex¬ 
pected  courfe  of  things.  This  circumftance  became  a 
ftrong  inducement  to  me  to  inquire  into  the  nature  of  a 
government  by  which  fuch  effeCts  were  produced. 
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ftand  forth,  and  appeal  to  the  laws  of  his  coun¬ 
try. — Aloft  extraordinary  circumflances  thefe  ! 
which  thofe  who  know  the  difficulty  that  there 
is  in  eftablifhing  juft  laws  among  mankind,  and 
in  providing  afterwards  for  their  due  execution, 
only  find  credible  becaufe  they  are  matters  of 
fa£t,  and  can  begin  to  account  for,  only  when 
they  look  up  to  the  conftitution  of  the  govern¬ 
ment  itfelf ;  that  is  to  fay,  when  they  confider 
the  circumflances  in  which  the  executive 
powTer,  or  the  crown,  is  placed  in  relation  to 
the  two  bodies  that  concur  w’ith  it  to  form  the 
legiflature, — the  circumflances  in  which  thofe 
two  affemblies  are  placed  in  relation  to  the 
crown,  and  to  each  other,  and  the  fituation  in 
which  all  the  three  find  themfelves  with  refpefl 
to  the  whole  body  of  the  people  *. 

In 

*  The  aflertion  above  made,  with  refpeft  to  the  impar¬ 
tiality  with  which  juftice  is,  in  all  cafes,  adminiftered  in 
England,  not  being  of  a  nature  to  be  proved  by  alleging 
fingle  fa£ls,  I  have  entered  into  no  particulars  on  that  ac¬ 
count.  However,  I  have  fubjoined  here  two  cafes,  which, 
I  think,  cannot  but  appear  remarkable  to  the  reader. 

The  firft  is  the  cafe  of  the  profecution  commenced  in  the 
year  1763,  by  fome  journeymen  printers,  againft  the 
king’s  meflengers,  for  apprehending  and  imprifoning  them 
for  a  fhort  time,  by  virtue  of  a  general  narrant  from  the 
fecretaries  of  hate;  and  that  which  was  afterwards  carried 
on  by  another  private  individual  againft  one  of  the  fecre¬ 
taries 
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In  fine,  a  very  remarkable  circumftance  in 
the  Englilh  government  (and  which  alone 

evinces 

taries  themfelves. - In  thefe  attions,  all  the  ordinary 

forms  of  proceeding  ufed  in  cafes  of  a&ions  between  pri¬ 
vate  fubj efts  were  ftri&ly  adhered  to;  and  both  the  fecre- 
tary  of  ftate,  and  the  meffengers,  were,  in  the  end,  con* 
demned.-  Yet,  which  it  is  proper  the  reader  fhould  obferve, 
from  all  the  circumftances  that  accompanied  this  affair,  it  is 
difficult  to  propofe  a  cafe  in  which  minifters  could,  of  them¬ 
felves,  be  under  greater  temptations  to  exert  an  undue  in¬ 
fluence  to  hinder  the  ordinary  courfe  of  juftice.  Nor  were 
the  afts  for  which  thofe  minifters  were  condemned,  a£!s  of 
evident  oppreffion,  which  nobody  could  be  found. to  juftify. 
They  had  done  nothing  but  follow  a  practice,  of  which  they 
found  feveral  precedents,  eftabliflied  in  their  offices :  and 
their  cafe,  if  I  am  well  informed,  was  fuch  that  moll  indi¬ 
viduals,  under  fimilar  circumftances,  would  have  thought 
themfelves  authorifed  to  have  a<fted  as  they  had  done. 

The  fecond  cafe  I  propofe  to  relate,  affords  a  Angular  in- 
ftance  of  the  confidence  with  which  all  fubjects  in  England 
claim  what  they  think  their  juft  rights,  and  of  the  certainty 
with  which  the  remedies  of  the  law  are  in  all  cafes  open  to 
them.  The  faft  I  mean,  is  the  arreft  executed  in  the  reign 
of  queen  Anne,  in  the  year  170S,  on  the  perfon  of  the 
Ruffian  embaffador,  by  taking  him  out  of  his  coach  for  the 
fum  of  fifty  pounds. — And  the  confluences  that  followed 
this  faift  are  ftill  more  remarkable.  The  czar  highly  re- 
fented  the  affront,  and  demanded  that  the  flieriff  of  Mid- 
dlefex,  and  all  others  concerned  in  the  arreft,  fhould  be 
punilhed  with  inftant  death.  “  But  the  queen,”  (to  the 
amazement  of  that  defpotic  court,  fays  judge  Blackftone, 
from  whom  I  borrow  this  faft)  “  directed  the  fecretary  of 
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evinces  fomething  peculiar  and  excellent  in  its 
nature),  is  that  fpirit  of  extreme  mildnefs  with 
which  judice,  in  criminal  cafes,  is  adminiftered 
in  England ;  a  point  with  regard  to  which 
England  differs  from  all  other  countries  in  the 
world. 

When  we  confider  the  punithments  in  ufe  in 
the  other  dates  in  Europe,  we  wonder  how 
men  can  be  brought  to  treat  their  fellow-crea¬ 
tures  wdth  fo  much  cruelty;  and  the  bare  con- 
fideration  of  thofe  punithments  would  fuffici- 
ently  convince  us  (fuppofing  we  did  not  know 
the  fa£t  from  other  circumftances)  that  the 
men  in  thofe  dates  who  frame  the  laws,  and 
prefide  over  their  execution,  have  little  appre- 
henfion  that  either  they,  or  their  friends,  will 
ever  fall  viftims  to  thofe  laws  which  they  thus 
raOdy  edablifli. 

In  the  Roman  republic,  circumdances  of 
the  fame  nature  with  thofe  juft  mentioned  were 

“  ftate  to  inform  him/that  the  could  inflidl  no  punilhment 
“  upon  any,  the  meaneft  of  her  fubje&s,  unlefs  warranted 
“  by  the  law  of  the  land.” — An  a<ft  was  afterwards  palled 
to  free  from  arrefts  the  perfons  of  foreign  minifters,  and 
fuch  of  their  fervants  as  they  have  delivered  a  lift  of,  to  the 
fecretary  of  ftate.  A  copy  of  this  a<ft,  elegantly  engrailed 
and  illuminated,  continues  jcdge  Blackftone,  was  fent  to 
Mofcow,  and  an  embaftador  extraordinary  commiffioned 
to  deliver  it. 

al  fo 
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alfo  produ&ive  of  the  greatefl  defefts  in  the 
kind  of  criminal  juftice  which  took  place  in 
it.  That  clafs  of  citizens  who  were  at  the 
head  of  the  republic,  and  who  knew  how  mu¬ 
tually  to  exempt  each  other  from  the  operation 
of  any  too  fevere  laws  or  praflice,  not  only  al¬ 
lowed  themfelves  great  liberties,  as  we  have 
feen,  in  difpofing  of  the  lives  of  the  inferior  ci¬ 
tizens,  but  had  alfo  introduced  into  the  exer- 
cife  of  the  illegal  powers  they  affumed  to  them- 
felves  in  that  refpedt,  a  great  degree  of  cruelty  *. 

Nor  were  things  more  happily  conduced  in 
the  Grecian  republics.  From  their  democra- 
tical  nature,  and  the  frequent  revolutions  to 
which  they  were  fubjeft,  we  naturally  expedl  to 
fee  that  authority  to  have  been  ufed  with  mild- 
nefs,  which  thofe  who  enjoyed  it  mull  have 
known  to  have  been  but  precarious ;  yet  fuch 
were  the  effects  of  the  violence  attending  thofe 
very  revolutions,  that  a  fpirit  both  of  great  ir¬ 
regularity  and  cruelty  had  taken  place  among 

*  The  common  manner  in  which  the  fenate  ordered  ci¬ 
tizens  to  be  put  to  death,  was  by  throwing  them  headlong 
from  the  top  of  the  Tarpeian  rock.  The  confuls,  or  other 
particular  magiftrates,  fometimes  caufed  citizens  to  expire 
upon  a  crofs;  or,  which  was  a  much  more  common  cafe, 
ordered  them  to  be  beaten  to  death,  with  their  heads  fatten¬ 
ed  between  the  two  branches  of  a  fork  :  which  they  called 
cerdcem  jure  a  iruerere. 
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the  Greeks,  in  the  exercife  of  the  power  of  in- 
flidting  punifhments.  The  very  harfh  laws  of 
Draco  are  well  known,  of  which  it  was  faid 
that  they  were  not  written  with  ink,  but  with 
blood.  The  fevere  laws  of  the  Twelve  Tables 
among  the  Romans  were  in  great  part  brought 
over  from  Greece.  And  it  was  an  opinion 
commonly  received  in  Rome,  that  the  cruelties 
praftifed  by  the  magiftrates  on  the  citizens 
were  only  imitations  of  the  examples  which 
the  Greeks  had  given  them  *. 

In  fine,  the  ufe  of  torture,  that  method  of 
adminillering  juftice,  in  which  folly  may  be  faid 
to  be  added  to  cruelty,  had  been  adopted  by 
the  Greeks  in  confequence  of  the  fame  caufes 
which  had  concurred  to  produce  the  irregu¬ 
larity  of  their  criminal  julfice.  And  the  fam$ 
practice  continues,  in  thefe  days,  to  prevail  on 
the  continent  of  Europe,  in  confequence  of 
that  general  arrangement  of  things  which  cre¬ 
ates  there  fuch  a  careleffnefs  about  remedying 
the  abufes  of  public  authority. 

But  the  nature  of  that  fame  government 

*  Cxfar  exprefsly  reproaches  the  Greeks  with  this  fa& 
in  his  fpeech  in  favour  of  the  accomplices  of  Catiline, 
which  Salluft  has  tranfmitted  to  us — Sed  eodem  illo  tempore, 
Gracia  morem  imitati ,  (majores  noftri)  verberibus  uni  mad- 
•certebant  in  civeis;  de  condemnatis  ultimum  supplicium  sum - 
ptum. 
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which  has  procured  to  the  people  of  England 
all  the  advantages  we  have  before  defcribed, 
has,  with  ftill  more  reafon,  freed  them  from 
the  moft  opprefiive  abufes  which  prevail  in 
other  countries. 

That  wantonnefs  in  difpofing  of  the  deareft 
rights  of  mankind,  thofe  infults  upon  human 
nature,  of  which  the  frame  of  the  governments 
eftablilhed  in  other  ftates  unavoidably  becomes 
more  or  lefs  productive,  are  entirely  banifhed 
from  a  nation  which  has  the  happinefs  of  hav¬ 
ing  its  interefts  taken  care  of  by  men  who  con¬ 
tinue  to  be  thernfelves  expofed  to  the  preffure 
of  thofe  laws  which  they  concur  in  making, 
and  of  every  tyrannic  practice  which  they 
fuffer  to  be  introduced, — by  men  whom  the 
advantages  which  they  poflefs  above  the  reft 
of  the  people  render  only  more  expofed  to 
the  abufes  they  are  appointed  to  prevent,  only 
more  alive  to  the  dangers  againft  which  it  is 
their  duty  to  defend  the  community  *. 

Hence 

*  Hiftonans  take  notice  that  the  commons,  in  the  reign 
of  Charles  II.  made  hafte  to  procure  the  abolition  of  the 
old  ftatute,  Dc  Haretico  condmrendo  (for  burning  Heretics), 
as  foon  as  it  became  to  be  publicly  known  that  the  pre- 
fumptive  heir  to  the  crown  was  a  Roman-catholic.  Per¬ 
haps  they  would  not  have  been  fo  diligent  and  earneft,  if 
they  had  not  been  fully  convinced  that  a  member  of  the 
haufe  of  commons,  or  his  friends,  may  be  brought  to  trial 

a a 


OF  ENGLAND. 


371 


Hence  we  fee  that  the  ufe  of  torture  has, 
from  the  earlieft  times,  been  utterly  .unknown 
in  England.  And  all  attempts  to  introduce  it, 
whatever  might  be  the  power  of  thofe  who 
made  them,  or  the  circumftances  in  which 
they  renewed  their  endeavours,  have  been 
ftrenuoufly  oppofed  and  defeated*. 

From  the  fame  caufe  alfo  arofe  that  remark¬ 
able  forbearance  of  the  Englifli  laws  to  ufe 
any  cruel  feverity  in  the  punifhments  which  ex¬ 
perience  fhowed  it  was  neceffary  for  the  pre-' 
fervation  of  fociety  to  eftablifh  j  and  the  utmoft 
vengeance  of  thofe  laws,  even  againft  the  molt 
enormous  offenders,  never  extends  bevond  the 
fimple  deprivation  of  lifef. 

Nay, 

as  ealily  as  any  other  individuals  among  the  people,  fo  long 
as  an  exprefs  and  written  law  may  be  produced  againft 
them. 

*  The  reader  may  on  this  fubjeft  fee  again  the  note  in 
page  177  of  this  work,  where  the  oppofition  is  mentioned, 
that  was  made  to  the  earl  of  Suffolk,  and  the  duke  of 
Exeter,  when  they  attempted  to  introduce  the  practice  of 
torture;  this  even  was  one  of  the  caufes  for  which  the  lat¬ 
ter  was  afterwards  impeached. — The  reader  is  alfo  referred 
to  the  note  following  that  which  has  juft  been  quoted,  in 
which  the  folemn  declaration  is  related,  that  was  given  by 
the  judges  againft  the  practice  of  torture,  in  the  cafe  of 
Felton,  who  had  affaflinated  the  duke  of  Buckingham. 

f  A  very  lingular  inftance  occurs  in  the  hiftory  of  the 

B  b  2  year 


372 


THE  CONSTITUTION 


Nay,  fo  anxious  has  the  Englifh  legiflature 
been  to  eftablifh  mercy,  even  to  convicted  of¬ 
fenders,  as  a  fundamental  principle  of  the  go¬ 
vernment  of  England,  that  they  made  it  an  ex- 
prefs  article  of  that  great  public  compact  which 
was  framed  at  the  important  aera  of  the  revolu¬ 
tion,  that  “no  cruel  and  unufual  punilhments 
“  fhould  beufed*.” — They  even  endeavoured, 
by  adding  a  claufe  for  that  purpofe  to  the  oath 
which  kings  were  thenceforward  to  take  at 
their  coronation,  as  it  were  to  render  it  an 
everlafting  obligation  of  Englifh  kings,  to 
makejuflice  to  be  “  executed  with  mercy  f.” 

CHAP. 

year  1605,  of  the  care  of  the  Englifh  legiflature  not  to 
fuffer  precedents  of  cruel  practices  to  be  introduced.  Dur¬ 
ing  the  time  that  thofe  concerned  in  the  gunpowder-plot 
\yere  under  fentence  of  death,  a  motion  was  made  in  the 
houfe  of  commons  to  petition  the  king,  that  the  execution 
might  be  ftaid,  in  order  to  confider  of  fome  extraordinary 
punifhment  to  be  inflicted  upon  them  :  but  this  motion 
was  rejeded.  A  propofal  of  the  fame  kind  was  alfo  made 
in  the  houfe  of  lords,  where  it  was  dropped. — See  the 
Parliamentary  Hi  {lory  of  England,  vol.  v.  anno  1605. 

*  Seethe  Bill  of  Bights,  Art.  x. — “  ExcefEve  bail  ought 
not  to  be  required,  nor  exceffive  fines  impofed ;  nor  cruel 
and  unufual  punifhments  inflided.” 

Thofe  fame  difpofitions  of  the  Englifh  legiflature 
which  have  led  them  to  take  fuch  precautions  in  favour 
e  /en  of  convided  offenders,  have  ftill  more  engaged  them 

to 
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CHAP.  XVII. 

A  more  inward  View  of  the  English  Government 
than  has  hitherto  been  offered  to  the  Reader  in 
the  Course  of  this  Work. — Very  essential  Dif¬ 
ferences  between  the  English  Monarchy,  as  a 
Monarchy,  and  all  those  zvith  which  we  are 
acquainted. 

"I  HE  do&rine  conftantly  maintained  in  this 
work,  and  which  has,  I  think,  been  iufficiently 
fupported  by  fa£Is  and  companions  drawn  from 
the  hiftory  of  other  countries,  is,  that  the  re¬ 
markable  liberty  enjoyed  by  the  Englifh  na¬ 
tion  is  effentially  owing  to  the  impoffibility  un¬ 
der  which  their  leaders,  or  in  general  all  men 
of  power  among  them,  are  placed,  of  invading 
and  transferring  to  themfelves  any  branch  of 
the  governing  executive  authority;  which  au¬ 
thority  is  exclufively  veiled,  and  firmly  fecured, 

to  make  provifions  in  favour  of  fuch  perfons  as  are  only 
fufpe&ed  and  accufed  of  having  committed  offences  of  any 
kind.  Hence  the  zeal  with  which  they  have  availed  them¬ 
felves  of  every  important  occafion, — fuch  for  inftance  as 
that  of  the  Revolution, — to  procure  new  confirmations  to 
be  given  to  the  inflitution  of  the  trial  by  jury,  to  the  laws 
on  imprifonments,  and  in  general  to  that  fvftem  of  criminal 
jurifprudence  of  which  a  defeription  has  been  given  in  the 
firft  part  of  this  work,  to  which  I  refer  the  reader. 
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in  the  crown.  Hence  the  anxious  care  with 
which  thofe  men  continue  to  watch  the  exer- 
cife  of  that  authority.  Hence  their  perfever- 
ance  in  obferving  every  kind  of  engagement  - 
which  themfelves  may  haveentered  into  with 
the  reft  of  the  people. 

But  here  a  confideration  of  a  mod  important 
kind  prefents  itfelf, — How  comes  the  crown  in 
England  thus  conftantly  to  preferve  to  itfelf  (as 
we  fee  it  does)  the  executive  authority  in  the 
ftate,  and  moreover  to  preferve  it  fo  completely 
as  to  infpire  the  great  men  in  the  nation  with 
that  condutl:  fo  advantageous  to  public  liberty, 
which  has  juft  been  mentioned  ?  All  thefe  are 
effects  which  we  do  not  find,  upon  examination, 
that  the  power  of  crowns  has  hitherto  been  able 
to  produce  in  other  countries. 

In  all  ftates  of  a  monarchical  form,  we  indeed 
fee  that  thofe  men  whom  their  rank  and  wealth, 
or  their  perfonal  power  of  any  kind,  have  raifed 
above  the  reft  of  the  people,  have  formed  com¬ 
binations  among  themfelves  to  oppofe  the 
power  of  the  monarch.  But  their  views,  we 
muft  obferve,  in  forming  thefe  combinations, 
w?ere  not  by  any  means  to  fet  general  and  im¬ 
partial  limitations  on  the  fovereign  authority. 
They  endeavoured  to  render  themfelves  entirely 
independent  of  that  authority;  or  even  utterly 
to  annihilate  it,  according  to  circumftances. 

,  Thus 
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Thus  we  fee  that  in  all  the  ftates  of  ancient 
Greece,  the  kings  were  at  laft  deftroyed  and 
exterminated.  The  fame  event  happened  in 
Italv,  where  in  remote  times  there  exifted  for 
a  while  feveral  kingdoms,  as  we  learn  both 
from  the  ancient  hiftorians  and  the  poets.  And 
in  Rome,  we  even  know  the  manner  and  cir- 
cum  dances  in  which  fuch  a  revolution  was 
brought  about. 

In  more  modern  times,  we  fee  the  numerous 
monarchical  fovereignties  which  had  been  raif- 
ed  in  Italy  on  the  ruins  of  the  Roman  empire, 
to  have  been  fucceftively  deftroyed  by  powerful 
faffions;  and  events  of  much  the  fame  nature 
have  at  different  times  taken  place  in  the  king¬ 
doms  eftabliflied  in  the  other  parts  of  Europe. 

In  Sweden,  Denmark,  and  Poland,  for  in- 
ftance,  we  find  that  the  nobles  have  commonly 
reduced  their  fovereigns  to  the  condition  of  fim- 
ple  prefidents  over  their  affemblies, — of  mere 
oftenfible  heads  of  the  government. 

In  Germany  and  in  France,  countries  where 
the  monarchs,  being  poffeffed  of  confiderable 
demefnes,  were  better  able  to  maintain  their  in¬ 
dependence  than  the  princes  juft  mentioned, 
the  nobles  waged  waj-  againft  them,  fometimes 
fingly  and  fometimes  jointly ;  and  events  fimilar 
to  thefe  have  fuccelhvely  happened  in  Scotland, 
Spain,  and  the  modern  kingdoms  of  Italy, 
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In  fine,  it  has  only  been  by  means  of  ftanding 
armed  forces  that  the  fovereigns  of  mod  of 
the  kingdoms  we  have  mentioned  have  been 
able,  in  a  courfe  of  time,  to  aflert  the  preroga¬ 
tives  of  the  crown.  And  it  is  only  by  con¬ 
tinuing  to  keep  up  fuch  forces,  that,  like  the 
eaftern  mcnarchs,  and  indeed  like  ail  the  mon- 
archs  that  ever  exifted,  they  continue  to  be 
able  to  fupport  their  authority. 

How  therefore  can  the  crown  of  England, 
without  the  affiftance  of  any  armed  force,  main¬ 
tain, as  it  does,  its  numerous  prerogatives?  How 
can  it,  under  fuch  circumflances,  preferve  to 
itfelf  the  whole  executive  power  in  the  Hate  r 
For  here  we  mud  obferve,  the  crown  in  Eng¬ 
land  does  not  derive  any  fupport  from  what 
regular  forces  it  has  at  its  difpofal ;  and  if  we 
doubted  this  fa£f,  we  need  only  look  to  the 
aftonilhing  fubordination  in  which  the  military 
is  kept  to  the  civil  power,  to  become  convinced 
that  an  Englith  king  is  not  indebted  to  his 
army  for  the  prefervation  of  his  authority*. 

If  we  could  fuppofe  that  the  armies  of  the 
kings  of  Spain  or  cf  France,  for  inftance,  were, 
through  fome  very  extraordinary  circumftance, 
all  to  vanifh  in  one  night,  the  power  of  thofe 

f  Henry  VIII.  the  moft'abfolute  prince,  perhaps,  who 
ever  fat  upon  a  throne,  kept  no  Handing  army, 

fove- 
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fovereigns,  we  mull  not  doubt,  would,  ere 
Lx  months,  be  reduced  to  a  mere  lhadow. 
They  would  immediately  behold  their  prero¬ 
gatives,  however  formidable  they  may  be  at 
prelent,  invaded  and  difmembered  *:  and  fup- 
pofing  that  regular  governments  continued  to 
exift,  they  would  be  reduced  to  have  little 
more  influence  in  them  than  the  doges  of 
Venice  or  of  Genoa  poflefs  in  the  governments 
of  thofe  republics  f. 

How,  therefore, — to  repeat  the  queftion  once 
more,  which  is  one  of  the  molt  interefting  that 
can  occur  in  politics, — how  can  the  crown  in 
England,  without  the  afliflance  of  any  armed 
force,  avoid  thofe  dangers  to  which  all  other 
fovereigns  are  expofed  ? 

Flow  can  it,  without  any  fuch  force,  accom- 
plifh  even  incomparably  greater  works  than 
thofe  fovereigns,  with  their  powerful  armies, 
ane,  we  find,  in  a  condition  to  perform  ? — How 
can  it  bear  that  univerfal  effort  (unknown  in 
other  monarchies)  which,  we  have  feen,  is  con¬ 
tinually  and  openly  exerted  againll  it  ?  How 
can  it  even  continue  to  refill  it  fo  powerfully  as 

*  As  was  the  cafe  in  the  feveral  kingdoms  into  which 
the  Spanilh  monarchy  was  formerly  divided;  and,  in  no 
very  remote  times,  in  France  itfelf. 

f  Or  than  the  kings  of  Sweden  svere  allowed  to  enjoy, 
before  the  laft  revolution  in  that  country. 

to 
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to  preclude  all  individuals  whatever  from  ever 
entertaining  any  views  befides  thofe  of  fetting 
juft  and  general  limitations  to  the  exercife  of 
its  authority  ?  How  can  it  enforce  the  laws 
upon  all  fubjecls,  indifcriminately,  without  in¬ 
jury  or  danger  to  itfelf?  How  can  it,  in  fine, 
imprefs  the  minds  of  all  the  great  men  in  the 
ftate  with  fo  lafting  a  jealoufy  of  its  power,  as 
to  necelfitaie  them,  even  in  the  exercife  of 
their  undoubted  rights  and  privileges,  to  con¬ 
tinue  to  court  and  deferve  the  affe£tion  of  the 
reft  of  the  people  ? 

Thofe  great  men,  I  fhall  anfwer,  who  even 
jn  quiet  times  prove  fo  formidable  to  other  mon- 
archs,  are  in  England  divided  into  two  aflem- 
biies  ;  and  fuch,  it  is  neceflary  to  add,  are  the 
principles  upon  which  this  divifion  is  made, 
that  from  it  refults,  as  a  neceflary  confequence, 
the  folidity  and  indivifibility  of  the  power  of 
the  crown*. 

The  reader  may  perceive  that  I  have  led 
him,  in  the  courfe  of  this  work,  much  beyond 
the  line,  within  which  writers  on  the  fubje£tof 
government  have  confined  themfelves:  or  ra-  - 
ther,  that  I  have  followed  a  track  entirely  dif¬ 
ferent  from  that  which  thofe  writers  have  pur*» 

*  I  have  not  flattered  myfelf,  in  writing  this  chapter, 
that  ir  would  be  perfectly  underftood  j  nor  is  it  defigned  for 
the  generality  of  readers. 

fued. 
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fued.  But  as  the  obfervation  juft  made,  on 
the  liability  of  the  power  of  the  crown  in  Eng¬ 
land,  and  the  caufe  of  it,  is  new  in  its  kind, 
fo  do  the  principles  from  which  its  truth  is  to 
be  demonftrated  totally  differ  from  what  is 
commonly  looked  upon  as  the  foundation  of 
the  fcience  of  politics.  To  lay  thofe  principles 
here  before  the  reader,  in  a  manner  completely 
fatisfa&ory  to  him,  would  lead  us  into  philofo- 
phical  difcuflions  on  what  really  conftitutes  the 
bafis  of  governments  and  power  amongft  man¬ 
kind,  both  extremely  long,  and  in  a  great  mea- 
fure  foreign  to  the  fubje£t  of  this  book.  I 
fhall  therefore  content  myfelf  with  proving  the 
above  obfervations  by  fa£ts;  which  is  more, 
after  all,  than  political  writers  ufually  under¬ 
take  to  do  with  regard  to  their  fpeculations. 

As  I  chiefly  propofed  to  Ihow  how  the  ex- 
tenfive  liberty  the  Englilh  enjoy  is  the  refuk  of 
the  peculiar  frame  of  their  government,  and  oc- 
cafionally  to  compare  the  fame  with  the  repub¬ 
lican  form,  I  even  had  at  firft  intended  to  con¬ 
fine  myfelf  to  that  circumftance,  which  both 
conftitutes  the  effential  difference  between  thofe 
two  forms  of  government,  and  is  the  immediate 
caufe  of  Englifh  liberty, — I  mean  the  having 
placed  all  the  executive  authority  in  the  ftate 
out  of  the  hands  of  thofe  in  whom  the  people 
truft.  With  regard  to  the  remote  caufe  of  that 
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fame  liberty,  that  is  to  fay,  the  liability  of  the 
power  of  the  crown,  this  lingular  folidity  with¬ 
out  the  affiftance  of  any  armed  force,  by  which 
this  executive  authority  is  fo  fecured,  I  fhould 
perhaps  have  been  filent,  had  I  not  found  it 
abfolutely  neceffary  to  mention  the  fa£l  in  this 
place,  in  order  to  obviate  the  objections  which 
the  more  refledting  part  of  readers  might  other- 
wife  have  made,  both  to  feveral  of  the  obfer- 
vations  before  offered  to  them,  and  to  a  few 
others  w'hich  are  foon  to  follow. 

Befides,  I  fhall  confefs  here,  I  have  been  fe¬ 
veral  times  under  apprehenficns,  in  the  courfe 
of  this  work,  left  the  generality  of  readers, 
milled  by  the  fimilarity  of  names,  fhould  put 
too  extenfive  a  conftruction  upon  what  I  faid 
with  regard  to  the  ufefulnefs  of  the  power  of 
the  crown  in  England; — left  they  fhould  tliink, 
for  inftance,  that  I  attributed  the  fuperior  ad¬ 
vantages  of  the  Englifli  mode  of  government 
over  the  republican  form,  merely  to  its  ap¬ 
proaching  nearer  to  the  nature  of  the  mon¬ 
archies  eftabilfhed  in  the  other  parts  of  Europe, 
and  that  I  looked  upon  every  kind  of  monarchy 
as  being  in  itfelf  preferable  to  a  republican  go¬ 
vernment, — an  opinion  which  I  do  not  by  any 
means,  or  in  any  degree,  entertain ;  I  have  too 
much  affection,  or  if  you  pleafe,  prepoffeflion, 
in  favour  of  that  form  of  government  under 
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which  I  was  born;  and  as  I  am  fenfible  of  its 
defers,  fodo  I  know  howto  fet  a  value  upon  the 
advantages  by  which  it  compenfates  for  them. 

I  therefore  have,  as  it  were,  made  hafte  to 
avail  myfelf  of  the  firft  opportunity  of  explain¬ 
ing  my  meaning  on  this  fubjeCt, — of  indicating 
that  the  power  of  the  crown  in  England  Hands 
upon  foundations  entirely  different  from  thofe 
on  which  the  fame  power  refts  in  other  coun¬ 
tries, — and  of  engaging  the  reader  to  obferve 
(which  for  the  prefent  will  fuffice)  that  as  the 
Englifh  monarchy  differs,  in  its  nature  and 
main  foundations,  from  every  other,  fo  all  that 
is  faid  here  of  its  advantages  is  peculiar  and 
confined  to  it. 

But  to  come  to  the  proofs  (derived  from  fa&s) 
of  the  folidity  accruing  to  the  power  of  the 
crown  in  England,  from  the  co-existence  of  the 
two  affemblies  which  concur  to  form  the  En°-- 

O 

lifh  parliament,  I  fhall  firft  point  out  to  the 
reader  feveral  open  a£ts  of  thefe  two  houfes,  by 
which  they  have  by  turns  effectually  defeated 
the  attacks  of  each  other  upon  its  prerogative. 

Without  looking  farther  back  for  examples 
than  the  reign  of  Charles  the  Second,  we  fee 
that  the  houfe  of  commons  had,  in  that  reign, 
begun  Lo  adopt  the  method  of  adding  (or  tack¬ 
ing,  as  it  Is  commonly  expreffed)  fuch  bills  as 
they  wanted  more  particularly  to  have  paffed, 
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to  their  money  bills.  This  forcible  ufe  they 
made  of  their  undoubted  privilege  of  granting 
money,  if  fuffered  to  have  grown  into  common 
pra£tice,  would  have  totally  deftroyed  the 
equilibrium  that  ought  to  fublift  between  them 
and  the  crown.  But  the  lords  took  upon  them- 
fclves  the  talk  of  maintaining  that  equilibrium : 
they  complained  with  great  warmth  of  the  fe- 
veral  precedents  that  were  made  by  the  com¬ 
mons,  of  the  practice  we  mention  :  they  infill¬ 
ed  that  bills  fhould  be  framed  “  in  the  old  and 
*c  decent  -jeay  of  parliament and  at  lafl  have 
made  it  a  Handing  order  of  their  houfc,  to  re¬ 
ject,  upon  the  light  of  them,  all  bills  that  are 
tacked  to  money  bills. 

Again,  about  the  thirty -lirft  year  of  the  fame 
reign,  a  llrong  party  prevailed  in  the  houfe  of 
commons;  and  their  efforts  were  not  entirely 
confined,  if  we  may  credit  the  hiflorians  of 
thofe  times,  to  ferving  their  conftituents  faith¬ 
fully,  and  providing  for  the  welfare  of  the  Hate. 
Among  other  bills  which  they  propofed  in  their 
houfe,  they  carried  one  to  exclude  from  the 
crown  the  immediate  heir  to  it;  an  affair  this, 
of  a  very  high  nature,  ar.d  with  regard  to  which 
it  may  well  be  queflioned  whether  the  legifla- 
tive  affemblies  have  a  right  to  form  a  refolu* 
tion,  without  the  exprefs  and  declared  concur¬ 
rence  of  the  body  of  the  people.  But  both  the 
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crown  and  the  nation  were  delivered  from  the 
danger  of  eftablilhing  fuch  a  precedent,  by  the 
interpofition  of  the  lords,  who  threw  out  the 
bill  on  the  firft  reading. 

In  the  reign  of  king  William  the  Third,  a 
few  years  after  the  revolution,  attacks  were 
made  upon  the  crown  from  another  quarter.  A 
ftrong  party  was  formed  in  the  houfe  of  lords; 
and,  as  we  may  fee  in  Bilhop  Burnet’s  Hiftory 
of  his  Own  Times,  they  entertained  very  deep 
defigns.  One  of  their  views,  among  others,  was 
to  abridge  the  prerogative  of  the  crown  of 
calling  parliaments,  and  judging  of  the  proper 
times  of  doing  it*.  They  accordingly  framed 
and  carried  in  their  houfe  a  bill  for  afcertaining 
the  fitting  of  parliament  every  year :  but  the 
bill,  after  it  had  palled  in  their  houfe,  was  re- 
jefted  by  the  commons  f. 

Again,  we  find,  a  little  after  the  accefiion  of 

*  They,  befides,  propofed  to  have  all  money  bills  flop¬ 
ped  in  their  houfe,  till  they  had  procured  the  right  of  tax¬ 
ing,  themfelves,  their  own  eflates,  and  to  have  a  committee 
of  lords,  and  a  certain  number  of  the  commons,  appointed 
to  confer  together  concerning  the  flate  of  the  nation; 
“  which  committee  (fays  bifhop  Burnet)  would  foon  have 
“  grown  to  have  been  a  council  of  flate,  that  would  have 
<4  brought  all  affairs  under  their  infpetftion,  and  never  had 
"  been  propofed  but  when  the  nation  was  ready  to  break 
“  into  civil  wars.” — See  Burnet’s  Hiflory,  anno  1G93. 

f  Nov.  28,  1693, 
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king  George  the  Firft,  an  attempt  was  alfo 
made  by  a  party  in  the  houfe  of  lords,  to  wreft 
from  the  crown  a  prerogative  which  is  one  of 
its  fineft  flowers,  and  is,  befides,  the  only  check 
it  has  on  the  dangerous  views  which  that  houfe 
(which  may  flop  both  money  bills  and  all  other 
bills)  might  be  brought  to  entertain;  I  mean 
the  right  of  adding  new  members  to  it,  and 
judging  of  the  times  when  it  may  be  neceflarv 
'  to  do  fo.  A  bill  was  accordingly  prefented, 
and  carried,  in  the  houfe  of  lords,  for  limiting 
the  members  of  that  houfe  to  a  fixed  number, 
beyond  which  it  fhould  not  be  increafed;  but 
after  great  pains  taken  to  infure  the  fuccefs  of 
this  bill,  it  was  at  laft  rejected  by  the  houfe  of 
commons. 

In  fine,  the  feveral  attempts  which  a  majority 
in  the  houfe  of  commons  have  in  their  turn 
made  to  reftrain,  farther  than  it  now  is,  the 
influence  of  the  crown  arifing  from  the  diftri- 
bution  of  preferments  and  other  advantages, 
have  been  checked  by  the  houfe  of  lords ; 
and  all  place-bills  have,  from  the  beginning 
ot  this  century,  conflantly  mifearried  in  that 
houfe. 

Nor  have  thefe  two  powerful  affemblies  only 
fucceeded  in  thus  warding  off  the  open  attacks 
of  each  other  on  the  power  of  the  crown.  Their 
co-exiftence,  and  the  principles  upon  which 

they 
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they  are  fever  ally  framed,  have  been  produ£five 
of  another  effedt  much  more  extenfive,  though 
at  firft  lefs  attended  to, — I  mean  the  preventing 
even  the  making  of  fuch  attacks  ;  and  in  times 
too,  when  the  crown  was  of  itfelf  incapable 
of  defending:  its  authoritv  :  the  views  of  each  of 
thefe  two  houfes  deftroying,  upon  thefe  occa- 
fions,  the  oppofite  views  of  the  other,  like  thofe 
pofitive  and  negative  equal  quantities  (if  I  may 
be  allowed  the  comparifon)  which  deflroy  each 
other  on  the  oppofite  fides  of  an  equation. 

Of  this  we  have  feveral  remarkable  examples: 
as,  for  inftance,  when  the  fovereign  has  been  a 
minor.  If  we  examine  the  hiftory  of  other  na¬ 
tions,  efpecially  before  the  invention  of  (landing 
armies,  we  fhall  find  that  the  event  we  mention 
never  failed  to  be  attended  with  open  invafions 
of  the  royal  authority,  or  even  fometimes  with 
complete  and  fettled  divifions  of  it.  In  England, 
on  the  contrary,  whether  we  look  at  the  reign 
of  Richard  II.  or  that  of  Henry  VI.  or  of  Ed¬ 
ward  VI.  we  fhall  fee  that  the  royal  authority 
has  been  quietly  exercifed  by  the  councils  that 
were  appointed  to  aflifl  thofe  princes ;  and 
when  they  came  of  age,  the  fame  has  been  de¬ 
livered  over  to  them  undiminilhed. 

But  nothing  fo  remarkable  can  be  alleged 
on  this  fubjedt  as  the  manner  in  which  thefe 
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two  houfes  have  a<5ted  upon  thofe  occafions, 
when,  the  crown  being  without  any  prefent 
poffeffor,  they  had  it  in  their  power,  both  to 
fettle  it  on  what  perfon  they  pleafed,  and  to  di¬ 
vide  and  diftribute  its  effectual  prerogatives,  in 
what  manner,  and  to  what  fet  of  men,  they 
might  think  proper.  Circumftances  like  thefe 
we  mention  have  never  failed,  in  other  king¬ 
doms,  to  bring  on  a  divifion  of  the  effectual  au¬ 
thority  of  the  crown,  or  even  of  the  ftate  itfelf. 
In  Sweden,  for  inftance,  (to  fpeak  of  that  king¬ 
dom  which  has  borne  the  greateft  outward  re- 
femblance  to  that  of  England),  when  queen 
Chriftinawas  put  under  aneceffity  of  abdicating 
the  crowm,  and  it  wras  transferred  to  the  prince 
whoftood  next  to  her  in  the  line  of  fucceffion,the 
executive  authority  in  the  fate  was  immedi¬ 
ately  divided,  and  either  diftributed  among  the 
nobles,  or  affgned  to  the  fenate,  into  which  the 
nobles  alone  could  be  admitted ;  and  the  new 
king  was  only  to  be  a  prefident  over  it. 

After  the  death  of  Charles  the  Twelfth,  w'ho 
died  without  male  heirs,  the  difpofal  of  the 
crown  (the  powrer  of  which  Charles  the  Ele¬ 
venth  had  found  means  to  render  again  abfo- 
lute)  returned  to  the  ftates,  and  was  fettled  on 
the  princefsUlrica,  and  the  prince  her  hufband. 
But  the  fenate,  at  the  fame  time  it  thus  fettled 
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the  poffeffion  cf  the  crown,  again  adorned  to  it- 
felf  the  effectual  authority  which  had  formerly 
belonged  to  it.  The  privilege  of  affembling  the 
ftateswas  veiled  in  that  body.  They  alfofecured 
to  themfelves  the  power  of  making  war  and 
peace,  and  treaties  with  foreign  powers, — the 
difpofal  of  places, — the  command  of  the  army 
and  of  the  fleet, — and  the  adminiflration  of  the 
public  revenue.  Their  number  was  to  confllt 
of  fixteen  members.  The  majority  of  votes  was 
to  be  deciflve  upon  every  occafion.  The  only 
privilege  of  the  new  king  was  to  have  his  vote 
reckoned  for  two:  and  if  at  any  time  he  fhould 
refufe  to  attend  their  meetings,  the  bufinefs  was 
neverthelefs  to  be  done  as  effectually  and  defi- 
nitively  without  him*. 

But 

*  The  fenate  had  procured  a  feat  to  be  made,  to  be  af¬ 
fixed  to  their  official  refolutions,  in  cafe  the  king  fhould  re¬ 
fufe  to  lend  his  own.  The  reader  will  find  a  few  more  par¬ 
ticulars  concerning  the  former  government  of  Sweden  in 
the  nineteenth  chapter. 

Regulations  of  a  limilar  nature  had  been  made  in  Den- 
mark,  and  continued  to  fubfift,  with  fome  variation1!,  till 
the  revolution  which,  in  the  laft  century,  placed  the  whole 
power  cf  the  Irate  in  the  hands  of  the  crown,  without  con- 
troul.  The  different  kingdoms  into  which  Spain  was  for¬ 
merly  divided,  were  governed  in  much  the  fame  manner. 

And  in  Scotland,  that  feat  of  anarchy  and  ariftocra  ical 
feuds,  all  the  great  offices  in  the  Rate  were  not  only  taken 
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But  in  England,  the  revolution  of  the  year 
1689  was  terminated  in  a  manner  totally  dif- 

from  the  crown,  but  they  were  moreover  made  hereditary 
in  the  principal  families  of  the  body  of  the  nobles  :  fuch 
were  the  offices  of  high  admiral,  high  fteward,  high  con- 
ftable,  great  chamberlain,  and  juftice-general;  this  latter 
office  implied  powers  analogous  to  thofe  of  the  lord  chan* 
cellor,  and  the  lord  chief-juftice  of  the  king's  bench, 
united. 

The  king’s  minority, or  perfonal  weaknefs,  or,  in  general, 
the  difficulties  in  which  the  ftate  might  be  involved,  were 
circumftances  of  which  the  Scotch  leaders  never  failed  to 
avail  themfelves  for  invading  the  governing  authority.  A 
remarkable  inftance  of  the  claims  they  were  ufed  to  fet 
forth  on  thofe  occafiors  occurs  in  a  bill  that  was  framed 
in  the  year  1703,  for  fettling  the  fucceffion  to  the  crown, 
after  the  demife  of  the  queen,  under  the  title  of  An  Act  for 
the  Security  of  the  Kingdom. 

The  Scotch  parliament  was  to  fit  by  its  own  authority 
every  year,  on  the  firft  day  of  November,  and  adjourn 
themfelves  as  they  (hould  think  proper. 

The  king  was  to  give  his  aflent  to  all  laws  agreed  to, 
and  offered  by,  the  eftates ;  or  commiffion  proper  officers 
for  doing  the  fame. 

A  committee  of  one  and  thirty  members,  chofen  by  the 
parliament,  were  to  be  called  the  Kii  g’s  Council,  and 
govern  during  the  recefs,  being  accountable  to  the  parlia¬ 
ment. 

The  king  was  not  to  make  any  foreign  treaty  without 
the  confent  of  parliamer  t. 

All  places  and  offices,  bo*h  civil  and  military,  and  all  pen- 
fions  formerly  given  b\  the  king,  ffiall  ever  after  be  given 
by  parliament.  S et  Parliamentary  Debate*,  A.  1703. 
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ferent.  Thofe  who  at  that  interefting  epoch 
had  the  guardianfhip  of  the  crown, — thofe  in 
whofe  hands  it  lav  vacant ,  did  not  manifeft  fo 
much  as  a  thought  to  fplit  and  parcel  out  its 
prerogative.  They  tendered  it  to  a  fingle  indj- 
vifible  pofleffor,  impelled  as  it  were  by  fome 
fecret  power  operating  upon  them,  without 
any  falvo,  without  any  article  to  eftabliffi  the 
greatnefs  of  themfelves  or  of  their  families. 
It  is  true,  thofe  prerogatives  deftrudtive  of 
public  liberty,  which  the  late  king  had  affitmed, 
were  retrenched  from  the  crown;  and  thus  far 
the  two  houfes  agreed.  But  as  to  any  attempt 
to  transfer  to  other  hands  any  part  of  the  autho¬ 
rity  of  the  crown,  no  propofal  was  even  made 
about  it.  Thofe  branches  of  prerogative  which 
were  taken  from  the  kingly  office  were  anni¬ 
hilated  and  made  to  ceafe  to  exift  in  the  ftate; 
and  all  the  executive  authority  that  was 
thought  neceflary  to  be  continued  in  the  go¬ 
vernment,  was,  as  before,  left  undivided  in  the 
crown. 

In  the  very  fame  manner  was  the  whole  au¬ 
thority  of  the  crown  transferred  afterwards  to 
the  princefs  who  fucceeded  king  William  the 
Third,  and  who  had  no  other  claim  to  it  but 
what  was  conferred  on  her  by  the  parliament. 
And  in  the  fame  manner  again  it  was  fettled, 

C  c  3  a  long 


390 


THE  CONSTITUTION 


a  longtime  beforehand,  on  the  princes  of  Ha¬ 
nover  who  have  finee  fucceeded  her*. 

There  is  yet  one  more  extraordinary  facl, 
and  to  which  I  defire  the  reader  to  give  atten¬ 
tion. — Notwithftanding  all  the  revolutions  we 
mention,  although  parliament  hath  fat  every 
year  lince  the  beginning  of  this  century,  and 
though  they  have  conftantly  enjoyed  the  moft 
unlimited  freedom  both  as  to  the  fubjects  and 
the  manner  of  their  deliberations,  and  number- 
lefs  propofals  have  in  confequence  been  made, 

*  It  may  no"  be  improper  to  obferve  here,  as  a  farther 
proof  of  the  inJivifibiliry  of  the  power  of  the  crown  (which 
has  been  above  faid  to  refult  from  thepeci  :;ar  frame  of  the 
Englifh  government)  that  no  part  of  the  executive  autho¬ 
rity  of  the  king  is  veft  d  in  his  privy  council,  as  we  have 
fecn  it  was  in  the  feoate  of  Sweden  :  the  wnole  bufinefs 
centres  in  the  fovereign;  the  votes  of  the  members  are  not 
even  counted,  if  I  am  well  informed  :  and  in  fact  the  con- 
ldant  ftyle  of  the  law  is,  the  king  in  council,  and  not  the 
king  and  council.  A  provifo  is  indeed  fometimes  added 
to  fome  bills,  tnat  certain  afts  mentioned  in  them  are  to  be 
tranfadfed  by  tiie  king  in  council ;  but  this  is  only  a  pre¬ 
caution  taken  in  the  view  that  the  moft  important  affairs  of 
a  great  nation  may  be  tranfa<fted  with  proper  folemnity, 
and  to  prevent,  for  inftance,  all  objedtions  that  might,  in 
procefs  of  time,  be  drawn  from  the  uncertainty  whether 
the  king  has  affented,  or  not,  to  certain  particular  tranfac- 
tions.  The  king  names  the  members  of  the  privy  council; 
or  exxriudes  them,  by  caufing  their  names  to  be  ftruck  out 
of  the  book. 
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- — yet  fuch  has  been  the  efficiency  of  each  houfe, 
in  deftroving,  preventing,  or  qualifying,  the 
views  of  the  other,  that  the  crown  has  not  been 
obliged  during  all  that  period  to  make  ufe,even 
once,  of  its  negative  voice;  and  the  latL  bill  re¬ 
jected  by  a  king  of  England  has  been  that  re¬ 
jected  by  king  William  the  Third  in  the  year 
1692,  for  triennial  parliaments*. 

There  occurs  another  inftance  yet  more  re¬ 
markable  of  this  forbearing  conduct  of  the  par¬ 
liament  in  regard  to  the  crown,  to  whatever 
open  or  latent  caufe  it  may  be  owing,  and  how 
little  their  esprit  de  corps  in  reality  leads  them, 
amidft  the  apparent  heat  fometimes  of  their 
ftruggles,  to  invade  its  governing  executive  au¬ 
thority:  I  mean,  the  facility  with  which  the/ 
have  been  prevailed  upon  to  give  up  any  effen- 
tial  branch  of  that  authority,  even  after  a  con¬ 
junction  of  preceding  circumftances  had  caufed 
them  to  be  actually  in  poffeffion  of  it :  a  cafe 
this,  however,  that  has  not  frequently  happened 
in  theEnglifh  hiftory.  After  the  reftoration  of 
Charles  the  Second,  for  inftance,  we  find  the 
parliament  to  have,  of  their  own  accord,  paflfed 
an  act,  in  the  frit  year  that  followed  that  event, 
by  which  they  annihilated,  at  one  ftroke,  both 
the  independent  legiflative  authority,  and  all 

*  lie  afllnted  a  few  years  afterwards  to  that  bill,  after 
feveral  amendments  had  been  made  in  it, 
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claims  to  fuch  authority,  which  they  had  a f- 
fumed  during  the  preceding  difturbances  :  by 
the  flat.  1 3  Car.  II.  c.  1.  it  was  forbidden,  under 
the  penalty  of  a  preemunire  (fee  p.  189)  to  affirm 
that  either  of  the  two  houfes  of  parliament,  or 
both  jointly,  poffefs,  without  the  concurrence 
of  the  king,  the  legillative  authority.  In  the 
fourth  year  after  the  reftoration,  another  capi¬ 
tal  branch  of  the  governing  authority  of  the 
crown  was  alfo  reftored  to  it,  without  any 
manner  of  ftruggle: — by  the  ftat.  16  Car.  II. 
c.  1.  the  a£l  was  repealed  by  which  it  had  been 
enacted,  that  in  cafe  the  king  ffiould  negle£f  to 
call  a  parliament  once  at  leaf;  in  three  years, 
the  peers  ffiould  ilfue  the  writs  for  an  eleclion  ; 
and  that,  ffiould  they  neglect  to  iffire  the  fame, 
the  conflituents  ffiould  of  themfelves  affemble 
to  ele£t  a  parliament. 

It  is  here  to  be  obferved,  that,  in  the  fame 
reign  we  mention,  the  parliament  palled  the 
Habeas  Corpus  A6t,  as  well  as  the  other  acts 
that  prepared  for  the  fame,  and  in  general  ffiow- 
ed  a  jealoufy  in  watching  over  the  liberty  of  the 
fubject,fuperior  perhapsto  what  has  taken  place 
at  any  other  period  of  theEngliffi  hiftory.  Inis 
is  another  ftriking  confirmation  of  what  has 
been  remarked  in  a  preceding  chapter,  concern¬ 
ing  the  manner  in  which  public  difturbances 
have  been  terminated  in  England.  Here  we 

find 


OF  ENGLAND. 


393 


find  a  feries  of  parliaments  to  have  been  tena- 
cioufly  and  perfeveringly  jealous  of  tbofe  kinds 
of  popular  univerfal  provilions  which  great 
men  in  other  ftates  ever  difdained  ferioufly  to 
think  of,  or  give  a  place  to,  in  thofe  treaties  by 
which  internal  peace  was  reftored  to  the  nation; 
and  at  the  fame  time  thefe  parliaments  cordially 
and  fincerely  gave  up  thofe  high  and  fplendid 
branches  of  governing  authority,  which  the  fe- 
nates,  or  aflemblies  of  great  men  who  furround- 
ed  the  monarchs  in  other  limited  monarchies, 
never  ceafed  anxioufiy  to  drive  to  aftume  to 

themfelves, — and  which  the  monarchs,  after 

\ 

having  loft  them,  never  were  able  to  recover 
but  by  military  violence  aided  by  furprife,  or 
through  national  commotions.  All  thefe  are 
political  Angularities,  certainly  remarkable  e- 
nough.  It  is  a  circumftance  in  no  fmall  de¬ 
gree  conducive  to  the  folidity  of  the  executive 
authority  of  the  Englifli  crown  (which  is  the 
fubje£t  of  this  chapter)  that  thofe  perfons  who 
feem  to  have  it  in  their  power  to  wreft  the  fame 
from  it,  are,  fomchow,  prevented  from  ever  en¬ 
tertaining  thoughts  of  doing  fo  *. 

As 

*  I  (hall  mention  another  inftance  of  this  real  clifinterefted- 
nefs  of  the  parliament  in  regard  to  the  power  of  the  crown ; — 
nay,  of  the  ftrong  bent  that  prevails  in  that  afTembly  to 
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As  another  proof  of  the  peculiar  folidity  of 
the  power  of  the  crown,  in  England,  may  be 

mentioned 


make  the  crown  the  general  depofitary  of  the  executive  au¬ 
thority  of  the  nation;  I  mean  to  fpeak  of  the  manner  in 
which  they  ufe  to  provide  for  the  execution  of  thofe  refolu- 
tionsof  an  aflive  kind  they  may  at  times  come  to  :  it  is  al¬ 
ways  bv  addrefling  the  crown  for  that  purpofe,  and  dtfiring 
itto  interfere  with  its  own  executive  authority.  Even,  in 
regard  to  the  printing  of  their  journals,  the  crown  is  applied 
to  bv  the  commons,  with  a  promife  of  making  good  to  it  the 
neceflary  expences.  Certainly,  if  there  exifted  in  that  body 
anv  latent  anxiety,  any  real  ambition  (I  fpeak  here  of  the 
general  tenor  of  their  conduct)  to  invert  themfelves  with  the 
executive  authority  in  the  ftate,  they  would  not  give  up  the 
providing  by  their  own  authority,  at  leaf!  for  the  objedt  juft 
mentioned  ;  it  might  give  them  a  pretence  for  having  a  fet 
of  officers  belonging  to  them,  as  well  as  a  treafury  of  their 
own,  and  in  fliort  for  eftablilhing  in  their  favour  fome  fort 
of  beginning  or  precedent :  at  the  fame  time  that  a  wifh  on 
their  part,  to  be  the  publilhers  of  their  own  journals,  could 
not  be  decently  oppofed  by  the  crown,  nor  would  be  likely 
to  be  found  fault  with  by  the  public.  To  fome  readers  the 
faft  we  are  fpeaking  of  may  appear  trifling ;  to  me  it  is  not 
fo  :  I  confefs  I  never  fee  a  paragraph  in  the  newspapers, 
mentioning  an  addrefs  to  the  crown  for  borrowing  its  exe¬ 
cutive  prerogative  in  regard  to  the  mconcneraole  oojedt 
here  alluded  to,  without  paufing  for  half  a  minute  on  the 
article.  Certainly  there  muft  needs  exirt  caufes  of  a  very 
peculiar  nature,  which  produce  in  an  aflembly  poflefled  of 
fo  much  weight  that  remarkable  freedom  from  any  ferious 
ambition  to  pufli  their  advantages  farther. — which  infpire 
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mentioned  the  facility,  and  fafety  to  itfelf  and  to 
the  ftate,  with  which  it  has  at  all  times  been 
able  to  deprive  any  particular  fubjeds  of  their 
different  offices,  however  overgrown  and  even 
dangerous  their  private  power  might  feem  tobe. 
A  very  remarkable  inftance  of  this  kind  occur¬ 
red  when  the  great  duke  of  Marlborough  was 
fuddenly  removed  from  all  his  employments: 
the  following  is  the  account  given  by  dean 
Swift  in  his  “  Hiftory  of  the  four  laft  Years  of 
“  the  Reign  of  Queen  Anne.” 

“  So  that  the  queen  found  herfelf  under  a 
“  neceffity,  by  removing  one  perfon  from  fo 
<f  great  a  truft,  to  get  clear  of  all  her  difficulties 
te  at  once  :  her  majefty  determined  upon  the 
“  latter  expedient,  as  the  fhorter  and  fafer 
“  courfe  ;  and,  during  the  recefs  at  Chriftmas, 
“  fent  the  duke  a  letter,  to  tell  him  the  had  no 
<c  farther  occafion  for  his  fervice. 

“  There  has  not  perhaps  in  the  prefent  age 
“  been  a  clearer  inftance  to  fhow  the  inftability 
“  of  power,  which  is  not  founded  on  virtue  : 


it  with  the  great  political  forbearance  we  have  mentioned, 
with  fo  fincere  an  indifference  in  general,  in  regard  to  ar¬ 
rogating  to  themfclves  any  branch  of  the  executive  autho¬ 
rity  of  the  crown  ;  they  really  feem  as  if  they  did  not  know 
what  to  do  with  it  after  having  acquired  it,  nor  of  what 
kind  of  fervice  it  may  be  to  them. 
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“  and  it  may  be  an  inftruction  to  princes  who 
“  are  well  in  the  hearts  of  their  people,  that  the 
“  overgrown  power  of  any  particular  perfon, 
u  although  fupported  by  exorbitant  wealth,  can, 
<£  by  a  little  refolution,  be  reduced  in  a  moment, 
“  without  any  dangerous  confequences.  This 
<£  lord,  who  was,  beyond  all  comparifon,  the 
“  greateft  fubjeft  in  Chriftendom,  found  his 
“  power,  credit,  and  influence,  crumble  aw^ay, 
t£  on  a  fudden  ;  and  except  a  few  friends  and 
“  followers,  the  reft  dropped  off  in  courfe,  &c.” 
(B.  I.  near  the  end). 

The  eafe  with  w  hich  Arch  a  man  as  the  duke 
was  fuddenly  remov  c  d,  dean  Swift  has  explained 
by  the  neceflary  advantages  of  princes  wrho  pof- 
fefs  the  affection  of  their  people,  and  the  natural 
weaknefs  of  power  which  is  not  founded  on  vir¬ 
tue.  However  thefe  are  very  unfatisfactory  ex¬ 
planations.  The  hiftory  of  Europe,  in  former 
times,  prefents  a  continual  feries  of  examples  to 
the  contrary.  We  fee  in  it  numberlefs  inftances 
of  princes  inceffantly  ehgaged  in  refifting  in  the 
field 'the  competition  of  the  fubjeefs  invefted 
with  the  eminent  dignities  ol  the  realm,  who 
were  not  by  any  means  fuperior  to  them  in  point 
of  virtue, — or,  at  other  times,  living  in  a  conti¬ 
nual  ftate  of  vaflalage  under  fome  powerful  man 
whom  they  durft  not  refill,  and  whofe  power, 
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credit ,  and  influence ,  they  would  have  found  it 
far  from  poffible  to  reduce  in  a  moment,  or  crum¬ 
ble  on  a  sudden,  by  the  fending  of  a  tingle  let¬ 
ter,  even  though  aliifted  by  a  little  resolution, 

to  ufe  Dean  Swift’s  expreffions,  and  without 

% 

any  dangerous  confequences. 

Nay,  certain  kings,  fuch  as  Henry  the  Third 
of  France,  in  regard  to  the  duke  of  Guife,  and 
James  the  Second  of  Scotland,  in  regard  to  the 
two  earls  of  Douglas  fucceffively,  had  at  laft  re- 
courfe  to  plot  and  alTaHination  ;  and  expedients 
of  a  fimiiar  fudden  violent  kind  are  the  fettled 
methods  adopted  by  the  eaftern  monarchs  ;  nor 
is  it  very  fure  that  they  can  always  eafdy  do 
otherwife  *. 

Even  in  the  prefent  monarchies  of  Europe, 
notwithftanding  the  awful  force  by  which  they 
are  outwardly  fupported,  a  difearded  minifter 

4 

*  We  might  alfo  mention  here  the  cafe  of  the  emperor 
Ferdinand  II.  and  the  duke  of  Walftein,  which  feemsto  have 
at  the  time  made  a  great  noife  in  the  world. — The  earls  of 
Douglas  were  lometimes  attended  by  a  retinue  of  two  thou  - 
fand  horfe.  See  Dr.  Robertfon’s  Hiftory  of  Scotland. — The 
duke  of  Guife  was  warned  fome  hours  before  his  death,  of 
the  danger  of  trulling  his  perfon  into  the  king’s  prefence 
or  houfe  :  he  anfwered.  On  n’oseroit ,  They  durft  not. 

If  Mary,  queen  of  Scots,  had  poflefled  a  power  analogous 
to  that  exerted  by  queen  Anne,  fhe  might  perhaps  have 
avoided  being  driven  into  thofe  infiances  of  ill-conduft 
which  were  followed  by  fuch  tragical  confequences. 

is 
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is  the  caufe  of  more  or  lefs  anxiety  to  the  go¬ 
verning  authority:  efpecially  if,  through  the 
length  of  time  he  has  been  in  office,  he  happens 
to  have  acquired  a  confiderable  degree  of  influ¬ 
ence.  He  is  generally  fent  and  confined  to  one 
of  his  eftates  in  the  country,  which  the  crown 
names  to  him :  he  is  not  allowed  to  appear  at 
court,  nor  even  in  the  metropolis;  much  lefs 
is  he  fuffered  to  appeal  to  the  people  in  loud 
complaints,  to  make  public  fpeeches  to  the 
great  men  in  the  ftate,  and  intrigue  among 
them,  and  in  fhort  to  vent  his  refentment  by 
thofe  bitter,  and  fometimes  defperate  methods, 
which,  in  the  conftitution  of  this  country, 
prove  in  a  great  meafure  harmlefs. 

But  a  difiolution  of  the  parliament,  that  is, 
the  difmiffion  of  the  whole  body  of  the  great 
men  in  the  nation,  afiembled  in  legislative  ca¬ 
pacity,  is  a  circumftance  in  the  Englilh  govern¬ 
ment,  in  a  much  higher  degree  remarkable  and 
deferving  our  notice  than  the  depriving  any  An¬ 
gle  individual,  however  powerful,  of  his  public 
employments.  When  we  confider  in  what  an  eafy 
and  complete  manner  fuch  a  diffolution  is  effeft- 
ed  in  England,  we  muft  needs  become  convinced 
that  the  power  of  the  crown  bears  upon  foun¬ 
dations  of  very  uncommon,  though  perhaps  hid¬ 
den,  ftrength  ;  efpecially,  if  we  attend  to  the  fe- 
veral  facts  that  take  place  in  other  countries. 

In 
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In  France,  for  example,  we  find  the  crown, 
notwithftanding  the  immenfe  outward  force  by 
which  it  is  furrounded,  toufe  the  utmofl  caution 
in  its  proceedings  towards  the  parliament  of 
Paris:  an  aflembly  only  of  a  judiciary  nature, 
without  any  legiflative  authority  or  avowed 
claim,  and  which,  in  (hort,  is  very  far  from  hav¬ 
ing  the  fame  weight  in  the  kingdom  of  France 
as  the  Englilh  parliament  has  in  England.  The 
king  never  repairs  to  that  aflembly,  to  lignify 
his  intentions,  or  hold  a  lit  de  justice  without 
the  moll  overawing  circumftances  of  military 
apparatus  and  preparation,  conflantly  choofing 
to  make  his  appearance  among  them  rather  as 
a  military  general  than  as  a  king. 

And  when  the  late  king,  having  taken  a  fe- 
rious  alarm  at  the  proceedings  of  this  parlia¬ 
ment,  at  length  refolved  upon  their  difmiflion, 
he  fenced  himfelf,  as  it  were,  with  his  army; 
and  military  meflengers  were  fent  with  every 
circumftance  of  fecrccy  and  difpatch,  who,  at 
an  early  part  of  the  day,  and  at  the  fame  hour, 
furprifed  each  member  in  his  own  houfe, 
caufing  them  feverally  to  depart  for  diftant 
parts  of  the  country,  which  were  preferibed  to 
them  without  allowing  them  time  to  confider, 
much  lefs  to  meet,  and  hold  any  confutation 
together. 


But 
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But  the  perfon  who  is  inverted  with  the  king¬ 
ly  office,  in  England,  has  need  of  no  other 
weapon,  no  other  artillery,  than  the  civil  in¬ 
signia  of  his  dignity  to  effect  a  diffolution  of  the 
parliament.  He  fteps  into  the  midft  of  them, 
telling  them  they  are  diffolved;  and  they  are 
diffolved : — he  tells  them,  they  are  no  longer 
a  parliament ;  and  they  are  no  longer  fo. 
Like  Popilius’s  wand*,  a  diffolution  inrtantly 
puts  a  flop  to  their  warmeft  debates  and 
mort  violent  proceedings.  The  peremptory 
words  by  which  it  is  expreffed  have  no  fooner 
met  their  ears,  than  all  their  legiflative  facul¬ 
ties  are  benumbed:  though  they  mav  rtill  be 
fitting  on  the  fame  benches,  they  look  no 
longer  upon  themfelves  as  forming  an  affembly; 
they  no  longer  confider  each  other  in  the  light 
of  affociates  or  of  colleagues.  As  if  fome 
ftrange  kind  of  weapon,  or  a  fudden  magical 
effort,  had  been  exerted  in  the  midft  of  them, 
all  the  bonds  of  their  union  are  cut  off ;  and 
they  haften  away,  without  having  fo  much  as 
the  thought  of  continuing  for  a  ftngle  minute 
the  duration  of  their  affembly  f. 

To 

*  He  who  flopped  the  army  of  king  Antiochus. 
f  Nor  has  London  poft-horfes  enough  to  drive  them  far 
and  near  into  the  country,  in  cafe  the  declaration  by  which 
the  parliament  is  diiTolved,  alfo  mentions  the  calling  of  a 


new  one. 
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To  all  thefe  obfervations  concerning  the  pe- 
-  cnliar  folidity  of  the  authority  of  the  crown  in 
England,  I  (hall  add  another  that  is  fupplied  by 
the  whole  feries  of  the  Englifh  hiftory ;  which 
is,  that  though  bloody  broils  and  difturbances 


A  diflolution,  when  proclaimed  by  a  common  crier  af- 
fifted  by  a  few  beadles,  is  attended  by  the  very  fame  ef- 
fedts. 

To  the  account  of  the  expedient  ufed  by  the  late  king  of 
France  to  effed  the  difmiflion  of  the  parliament  of  Paris,  we 
may  add  the  manner  in  which  the  crown  of  Spain,  in  a 
higher  degree  arbitrary  perhaps  than  that  of  France,  un¬ 
dertook  fome  years  ago  to  rid  itfelf  of  the  religious  fociety 
of  the  Jefuits,  whofe  political  influence  and  intrigues  had 
grown  to  gVe  it  umbrage.  They  were  feized  by  an  armed 
force  at  the  fame  minute  of  the  fame  day,  in  every  town  or 
borough  of  that  extenfive  monarchy,  where  they  had  re- 
fidence,  in  order  to  their  being  hurried  away  to  fliips  that 
were  waiting  to  carry  them  into  another  country :  the  whole 
buGnefs being  conduced  with  circumftances  of  fecrecy,  fur- 
prife,  and  of  preparation  far  fuperior  to  what  is  related  of 
the  mod  celebrated  confpiracies  mentioned  in  hiftory. 

The  diflolution  of  the  parliament  which  Charles  the 
Second  had  called  at  Oxford  is  an  extremely  curious  event; 
a  very  lively  account  of  it  is  to  be  found  in  Oldmixon’s 
Hiftory  of  England. 

If  certain  alterations,  however  imperceptible  they  may 
perhaps  be  at  firft  to  the  public  eye,  ever  take  place,  the 
period  may  come  at  which  the  crown  will  no  longer  have 
it  in  its  power  to  difl'olve  the  parliament ;  that  is  to  fay,  a 
diflolution  will  no  longer  be  followed  by  the  fame  effedts 
that  it  is  at  prefent. 


Dd 
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have  often  taken  place  in  England,  and  war 
been  often  made  againft  the  king,  yet  it  has 
fcarcely  ever  been  done,  but  by  perfons  who 
pofitively  and  exprefsly  laid  claim  to  the 
crown.  Even  -while  Cromwell  contended  with 
an  armed  force  againft  Charles  the  Firft,  it 
was,  as  every  one  knows  who  has  read  that 
part  of  the  Englifti  hiftory,  in  the  king’s  own 
name  he  waged  war  againft  him. 

The  fame  objection  might  be  expreffed  in  a 
more  general  manner,  and  with  ftridt  truth,  by 
faying  that  no  war  has  been  waged,  in  England, 
againft  the  governing  authority,exceptupon  na¬ 
tional  grounds ;  that  is  to  fay,  either  when  the 
title  to -the  crown  has  been  doubtful,  or  when 
general  complaints,  either  of  a  political  or 
religious  kind,  have  arifen  from  every  part  of 
the  nation  ;  as  inftances  of  fuch  complaints, 
may  be  mentioned  thofe  that  gave  rife  to  the 
wrar  againft  king  John,  which  ended  in  the 
patting  of  the  Great  Charter ;  the  civil  wars 
in  the  reign  of  Charles  the  Firft  ;  and  the  Revo¬ 
lution  of  the  year  1689.  From  the  fails  juft 
mentioned  it  may  alfo  be  obferved  as  a  conclu- 
£on,  that  the  crown  cannot  depend  on  the  great 
feeurity  we  have  been  deferibing  any  longer 
than  it  continues  to  fulfil  its  engagements  to  the 
nation,  and  to  refpeft  thofe  laws  which  form 
the  compact  between  it  and  the  reo1  le.  And 

the 
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the  imminent  dangers,  or  at  leaf!  the  alarms  and 
perplexities,  in  which  the  kings  of  England 
have  conftantly  involved  themfelves,  whenever 
they  have  attempted  to  ftruggle  againft  the  ge¬ 
neral  fenfe  of  the  nation,  manifeftly  fnow  that 
all  that  has  beer,  above  obferved,  concerning 
the  fccurity  and  remarkable  (lability  fomehow 
annexed  to  their  office,  is  to  be  underftood, 
not  of  the  capricious  power  of  the  man,  but  of 
the  lawful  authority  of  the  head  of  the  (late*. 

Second 

*  One  more  obfervation  might  be  made  on  the  fubjedt ; 
which  is,  that  when  the  kingly  dignity  has  happened  in 
England  to  bi  wrefted  from  the  poffeiTor,  through  fome 
revolution,  it  has  been  recovered,  or  ftruggled  for,  with 
more  difficulty  than  in  other  countries:  in  all  the  other 
countries  upon  earth,  a  king  dejure  (by  claim)  pofTcfl'es 
advantages  in  regard  to  the  king  in  being,  much  fuperior 
to  thofe  of  which  the  fame  ciicumdance  may^^ re¬ 
ductive  in  England.  The  power  of  the  other  fovetcigns 
in  the  world  is  not  fo  fecurely  eftabliflied  as  that  of  an 
Enolifh  kinz  ;  but  then  their  character  is  more. indelible  ;  > 
that  is  to  fay, — till  their  antagonifts  have  Tucceeded  in 
cutting  off  them  and  their  families,  they  poflefs,  in  a  high 
decree,  a  power  to  renew  thofe  claims,  and  difturb  the  hate. 
Thofe  family  pleas  or  claims  of  priority,  and,  in  genera’, 
thofe  arguments  to  which  the  bulk  of  mankind  have 
agreed  to  allow  fo  much  weight,  ceafe  almoft  entirely  to  be 
of  any  effect  in  England,  againft  the  per  fun  adtually  invefted 
with  the  kingly  office,  as  foon  as  the  constitutional  parts  and 
fprings  have  begun  to  move,  and  in  fhort  as  foon  as  the  ma¬ 
chine  of  the  government  has  once  begun  to  be  in  full  play. 

D  d  2  A* 
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Second  Part  of  the  Chapter. 


There  is  certainly  a  very  great  degree  of 
Angularity  in  all  the  circumftances  we  have  been 
deferibing  here :  thofe  perfons  who  are  ac¬ 
quainted  with  the  hiftory  of  other  countries 
cannot  but  remark  with  furprife  that  liability 
of  the  power  of  the  Englifh  crown, — that 
myfterious  folidity,  that  inward  binding  ftrength 
with  which  it  is  able  to  carry  on  with  certainty 
its  legal  operations,  amidft  the  clamorous 
ftruggle  and  uproar  with  which  it  is  commonly 
furrounded,  and  without  the  medium  of  any 
armed  threatening  force.  To  give  a  demon- 
ftration  of  the  manner  in  which  all  thefe 
things  are  brought  to  bear  and  operate,  is  not, 
as  I  faid  before,  my  defign  to  attempt  herej- 
the  principles  from  which  fuch  detnonftration 
is  to  be  derived,  fuppofe  an  inquiry  into  the 
nature  of  .man,  and  of  human  affairs,  which 


An  univerfal  national  ferment,  fimilar  to  that  which  pro¬ 
duced  the  former  difturbances,  is  the  only  time  of  real 

danger. 

The  remarkable  degree  of  internal  national  quiet,  which, 
for  very  near  a  century  paft,  has  followed  the  Revolution  of 
the  year  1689,  is  a  ftrong  proof  of  the  truth  of  the  obfer- 
vations  abov^  made  ;  nor  do  I  think  that,  all  circum¬ 
ftances  being  confidered,  any  other  country  can  produce 
the  like  inftance. 


rather 


OF  ENGLAND. 


405 


rather  belongs  to  philofophy  (though  to  a 
branch  hitherto  unexplored)  than  to  politics  ; 
at  lead;  fuch  an  inquiry  certainly  lies  out  of  the 
fphere  of  the  common  fcience  of  politics*. 
However  I  had  a  very  material  reafon  for  in¬ 
troducing  all  the  above-mentioned  fa£ls  con¬ 
cerning  the  peculiar  liability  of  the  governing 
authority  of  England,  in  that  they  lead  to  an 
obfervation  of  a  mod  important  political  na¬ 
ture  ;  which  is,  that  this  liability  allows  feveral 
eflential  branches  of  Englith  liberty  to  take 
place,  which,  without  it,  could  not  exilt.  For 
there  is  a  very  elfential  conlideration  to  be 
made  in  every  fcience,  though  fpeculators  are 
fometimes  apt  to  lofe  light  of  it,  which  is,  that 
in  order  that  things  may  have  exillence,  they 
mult  be  possible ;  in  order  that  political  regula¬ 
tions  of  any  kind  may  obtain  their  effeCl,  they 
mull  imply  no  direct  contradiction,  either  open 
or  hidden,  to  the  nature  of  things,  or  to  the 
other  circumftances  of  the  government.  In  rea- 
foning  from  this  principle,  we  fhall  find  that  the 
liability  of  the  governing  executive  authority  in 

*  It  may,  if  the  reader  pleafes,  belong  to  the  fcience  of 
metapolitics;  in  the  fame  fenfe  as  we  fay  metaphysics;  that 
is,  the  fcience  of  thofe  things  which  lie  beyond  phyfical 
or  fubftantial  things.  A  few  more  words  are  bellowed 
upon  the  fame  fubjeft  in  the  advertifement,  or  preface,  at 
tjie  head  of  this  work. 

D  d  3 
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England,  and  the  weight  it  gives  to  the  whole 
machine  of  the  Hate,  have  actually  enabled  the 
Englifh  nation,  confidered  as  a  free  nation,  to 
enjoy  feveral  advantages  which  would  really 
have  been  totally  unattainable  in.  the  other 
Hates  we  have  mentioned  in  former  chapters, 
whatever  degree  of  public  virtue  we  might 
even  fuppofe  to  have  belonged  to  thofe  who 
afled  in  thofe  Hates  as  the  advifers  of  the  peo¬ 
ple,  or,  in  general,  who  were  intruded  with  the 
bufinefs  of  Iran  ing  the  laws,*. 

One  of  thefe  advantages  refultir.g  from  the 
folidity  of  the  government,  is,  the  .extraordi¬ 
nary  perfonal  freedom  which  all  ranks  of  indi¬ 
viduals  in  England  enjoy  at  the  expenfe  of  the 
governing  authority.  In  the  Roman  common¬ 
wealth,  for  inftance,  we  behold  the  fenate 
veiled  with  a  number  of  powers  totally  deflruc- 
tive  of  the  liberty  of  the  citizens:  and  the  con¬ 
tinuance  of  tbele  powers  was,  no.  doubt,  in  a 
erreat  meafure  owing-  lo  the  treacherous  remiff- 

O  O 

nefs  of  thofe  men  in  whom  the  people  trufled 
for  repreffing  them,  or  even  to  their  determined 
refolution  not  to  abridge  thofe  prerogatives. 
Yet,  if  we  attentively  confide  r  the  c  nHant 

*  I  fhould  be  very  well  fatisfled  though  only  the  more 
reflecting  clafs  of  leaders  were  fully  to  m.derftand  the  ten¬ 
dency  of  this  chapter:  in  the  mean  time  it  is  confiderably 
illuftrated  beyond  wliat  it  was  in  the  former  editions. 
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fituation  of  affairs  in  that  republic,  we  (hall 
find,  that  though  we  fhould  fuppofe  thofe  per- 
fons  to  have  been  ever  fo  truly  attached  to  the 
caufe  of  the  people,  it  would  not  really  have 
been  poffible  for  them  to  procure  to  the  people 
an  entire  fecurity.  The  right  enjoyed  by  the 
fenate,  of  fuddenlv  naming  a  dictator  with  a 
power  unreftrained  by  any  law,  or  of  inverting 
the  confuls  with  an  authority  of  much  the 
fame  kind,  and  the  power  it  at  times  affumed* 
of  making  formidable  examples  of  arbitrary 
juftice,  were  refources  of  which  the  republic 
could  not,  perhaps,  with  fafety  have  been  to¬ 
tally  deprived :  and  though  thefe  expedients 
frequently  were  ufed  to  deftroy  the  juft  liberty 
of  the  people,  yet  they  were  alfo  very  often  the 
means  of  preferving  the  commonwealth. 

Upon  the  fame  principle  we  ftiould  pofhbly 
find  that  the  ostracism ,  that  arbitrary  method 
of  banifhing  citizens,  was  a  neceffary  refource 
in  the  republic  of  Athens.  A  V  enetian  noble 
would  perhaps  alfo  confefs,  that,  however 
terrible  the  ftate  inquilition,  eftabliftied  in  bis 
republic,  may  be  even  to  the  nobles  themfelves, 
yet  it  would  not  be  prudent  entirely  to  abolilh 
it.  And  we  do  not  know  but  a  minifter  of 
ftate  in  France,  though  ever  fo  virtuous  and 
moderate  a  man,  would  fay  the  fame  with 
regard  to  fecret  imprifonments,  the  lettres  dc 
D  d  4  , '  ,  cachet, 
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cachet,  and  other  arbitrary  deviations  frooi  the 
fettled  courfe  of  law,  which  often  taken  place 
in  that  kingdom,  and  in  the  other  monarchies 
of  Europe.  No  doubt,  if  he  was  the  man  we 
fuppofe,  he  would  confefs  that  the  expedients 
mentioned  have  in  numberlefs  inftances  been 
bafely  proftituted  to  gratify  the  wantonnefs  and 
private  revenge  of  minifters,  or  of  thofe  who 
had  any  intereft  with  them  ;  but  ftill  perhaps 
he  would  continue  to  give  it  as  his  opinion, 
that  the  crown,  notwithftanding  its  apparently 
immenfe  ftrength,  could  not  avoid  recurring  at 
times  to  expedients  of  this  kind  ;  much  lefs 
could  it  publicly  and  abfolutely  renounce  them 
for  ever. 

It  is  therefore  a  molt  advantageous  circum- 
fance  in  the  Englifh  government,  that  its  fe- 
curitv  renders  all  fuch  expedients  unneceffary, 
and  that  the  reprefentatives  of  the  people  have 
not  only  been  ccnftantly  willing  to  promote 
the  public  liberty,  but  that  the  general  fitua- 
tion  of  affairs  has  alfo  enabled  them  to  carry 
their  precautions  fo  far  as  they  have  done.  And 
indeed,  when  we  conlider  what  prerogatives  the 
crowm,  inEngland,  has  implicitly  renounced, — 
that,  in  confequence  of  the  independence  con¬ 
ferred  on  the  judges,  and  of  the  method  of 
trial  by  jury,  it  is  deprived  of  all  means  of  in¬ 
fluencing  the  fettled  courfe  of  the  law  both  in 
\  civil 
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civil  and  criminal  matters, — that  it  has  renoun¬ 
ced  all  power  of  Seizing  the  property  of  in¬ 
dividuals,  and  even  of  reftraining  in  any  man¬ 
ner  whatfoever,  and  for  the  fhorteft  time,  the 
liberty  of  their  perfons — we  do  ribt  know 
which  we  ought  moft  to  admire,  whether 
the  public  virtue  of  thofe  who  have  de¬ 
prived  the  Supreme  executive  power  of  all 
thofe  dangerous  prerogatives,  or  the  nature  of 
that  fame  power,  which  has  enabled  it  to  give 
them  up  without  ruin  to  itfelf, — whether  the 
happy  frame  of  the  Englifh  government,  which 
makes  thofe  in  whom  the  people  trull,  con¬ 
tinue  fo  faithful  in  the  difcharge  of  their 
duty,  or  the  folidity  of  that  fame  govern¬ 
ment,  which  can  afford  to  leave  to  the  people 
fo  extenfive  a  degree  of  freedom'*. 

*  At  the  times  of  the  invafions  of  the  Pretender,  affifted 
by  the  forces  of  hoftile  nations,  the  Habeas  Corpus  A<ft  was 
indeed fufpended  (which  by  the  bye  may  ferve  as  one  proof, 
that,  in  proportion  as  a  government  is  any  how  in  danger, 
it  becomes  neceftary  to  abridge  the  liberty  of  the  fubjeft)  ; 
but  the  executive  power  did  not  thus  of  itfelf  ftretch  its  own 
authority  ;  the  precaution  was  deliberated  upon  and  taken 
by  the  reprefentatives  of  the  people  ;  and  the  detaining  of 
individuals  in  confequence  of  the  fufpenfion  oftheadf  was 
limited  to  a  certain  fixed  time.  Notwithflanding  the  juft 
fears  of  internal  and  hidden  enemies  which  the  circumftances 
pf  the  times  might  raife,  the  deviation  from  the  former 
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Again,  the  liberty  of  the  prefs,  that  great  ad¬ 
vantage  enjoyed  by  the  Engliih  nation,  does 
not  exift  in  any  of  the  other  monarchies  of 
Europe,  however  well  eftablithed  the?r  power 
may  at  fir ff  feem  to  be;  and  it  might  even  be 

» 

demonftrated  that  it  cannot  exift  in  them.  The 
molt  watchful  eye,  we  foe,  is  conftantly  kept 
in  thofe  monarchies  upon  every  kind  of  pub¬ 
lication  ;  and  a  jealous  attention  is  paid  even 
to  the  loofe  and  idle  fpeechcs  of  individuals. 
Much  unneceffary  trouble  (we  may  be  apt  at 
firft  to  think)  is  taken  upon  thus  fubject ;  but 
yet  if  we  confider  hew  uniform  the  conduct  of 
all  thofe  governments  is,  how  eenftant  and 
unremitted  their  cares  in  thofe  refpe£ts,  we 
fhall  become  convinced,  without  looking 
farther,  that  there  mu  ft  be  fome  fort  of  neceffity 
for  their  precautions. 

In  republican  ft  ales,  for  reafons  which  are 
at  bottom  the  fame  as  in  the  before-mentioned 
governments,  the  people  are  alfo  kept  under 

cotirfe  of  the  Jaw  was  carried  no  farther  than  the  (ingle 
point  we  have  mentioned.  Perfons  detained  by  order  of 
the  government  were  to  be  dealt  with  in  the  fame  manner 
as  thefe  arreftfd  at  the  fuit  of  private  individuals  :  the  pro¬ 
ceedings  againii  them  were  to  be  carried  on  no  otherv.ife 
than  in  a  public*  place  :  they  were  to  be  tried  by  their 
peers,  and  have  all  the  ufual  legaln  eans  of  defence  allowed 
to  them,  fuch  as  catling  of  witnefies,  peremptory  challenge 
of  juries,  & c. 
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the  greateft  reitraints  by-thofe  who  are  at  the 
head  of  the  ftate.  In.  the  Roman  common¬ 
wealth,  for  inftance,  the  liberty  of  writing  was 
curbed  by  the  fevered  laws*:  with  regaid  to 
the  freedom  of  fpeech,  things  were  But  little 
better,  as  we  may  conclude  from  feveral  facts  5 
and  many  infrances  may  even  be' produced  of 
the  dread  with  which  the  private  citizens,  upon 
certain  occali  ns,  communicated  their  political 
opinions  to  the  confuls,  or  to  the  fenate.  In 
the  Venetian  republic,  the  prefs  is  moft  itri£t!y 
watched;  nav,  to  forbear  to  fpealc  in  ant  mat¬ 
ter  whatsoever  on  the  condudl  ot  the  govern¬ 
ment  is  the  fundamental  maxim  which  they 
inculcate  on  the  minds  of  the  people  through¬ 
out  their  dominions 

With 

r 

*  The  law  of  the  Twelve  Tables  had  eftablilhed  the 
pimiftiment  of  death  a*,  ainft  the  author  of  a  libel ;  nor  was 
it  by  a  Tri  t  by  hr  that  they  determined  what  was  to  be 
called  a  libel.  Si  Qi’ts  c  armen  occentassit,  actitas- 

SIT,  CO  NO  DISsITj  QUOD  ALTER  I  FLAGITIUM  r  AXIT, 
CAPITAL  E^TO. 

f  Of  this  I  have  myfelf  feen  a  proof  fomewhit  Angular, 
which  I  eg  leave  of  the  reader  to  relate.  Being,  ;n  the 
vear  1  '68,  at  Bergamo,  the  firft  town  of  the  Venetian 
ftate  as  vou  come  into  it  from  the  llate  of  JVlilan,  about 
an  hundred  and  twenty  miles  diftant  from  Venice,  I  took  a 
walk  in  the  evening  in-the  neighbourhood  of  the  town: 
and  wanting  to  know  the  names  of  feveral  places  which  I  faw 

at 
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With  refpedl  therefore  to  this  point,  it  may 
again  be  looked  upon  as  a  tnoft  advantageous 
circumftance  in  the  Englifh  government,  that 
thofc  who  have  been  at  the  head  of  the  people 
have  not  only  been  cor.ftantly  difpofed  to  pro¬ 
cure  the  public  liberty,  but  alfo  that  they  have 
found  it  poflible  for  them  to  do  fo;  and  that 
the  remarkable  ftrength  and  fteadinefs  of  the 
-  government  has  admitted  of  that  extenfive 
freedom  of  {peaking  and  writing  which  the 
people  of  England  enjoy.  A  moft  advan¬ 
tageous  privilege  this !  which,  affording  to 

at  a  dirtance,  I  (lopped  a  young  countryman  to  a(k  for 
information.  Finding  him  to  be  a  fcnGble  young  man,  I 
entered  into  fome  farther  converfation  with  him ;  and  as  he 
had  himfelf  a  great  inclination  to  fee  Venice,  he  afked  me, 
whether  I  propofed  to  go  there  ?  I  anfwered  that  I  did  :  on 
which  he  immediately  warned  me,  when  I  was  at  Venice, 
not  to  fpeak  of  the  prince  (del  prencipe)  an  appellation  af¬ 
firmed  by  the  Venetian  government,  in  order,  as  I  fuppofe, 
to  convey  to  the  people  a  greater  idea  of  their  union 
arrions  themfelves.  As  I  wanted  to  hear  him  talk  farther 
on  the  fubjeft,  I  pretended  to  be  entirely  ignorant  in  that 
refpeef,  and  afked  for  what  reafon  I  muft  not  fpeak  of  the 
prir.ce  ?  Eut  he  (after  the  manner  of  the  common  people 
in  Italy,  who,  when  ftrcngly  affe&ed  by  any  thing,  rather 
choofe  to  exprefs  themfelves  by  fome  vehement  gefture, 
than  by  words)  ran  the  edge  of  his  hand,  with  great 
cukknefs,  along  his  neck,  meaning  thereby  to  exprefs, 
that  being  ftrangled,  or  having  one’s  throat  cut,  was  the 
inflar.t  confequence  of  taking  fuch  liberty. 
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every  man  a  means  of  laying  his  complaints 
before  the  public,  procures  him  almoft  a  cer¬ 
tainty  of  redrefs  againft  any  aft  of  oppreffion. 
that  he  may  have  been  expofed  to  :  and  which 
leaving,  moreover,  to  every  fubjeft  a  right 
to  give  his  opinion  on  all  public  matters,  and, 
by  thus  influencing  the  fentiments  of  the  nation, 
to  influence  thofe  of  the  legiflature  itfelf  (which 
is  fooner  or  later  obliged  to  pay  a  deference 
to  them),  procures  to  him  a  fort  of  legislative 
authority  of  a  much  more  efficacious  and  be¬ 
neficial  nature  than  any  formal  right  he  might 
enjoy  of  voting  by  a  mere  yea  or  nay,  upon 
general  propofitions  fuddenly  offered  to  him, 
and  which  he  could  have  neither  a  {hare  in 
framing,  nor  any  opportunity  of  objecting  to 
and  modifying. 

A  privilege  which,  by  fupporting  in  the 
people  a  continual  fenfe  of  their  fecurity,  and 
affording  them  undoubted  proofs  that  the  go¬ 
vernment,  whatever  may  be  its  form,  is  ul¬ 
timately  deftined  to  infure  the  happinefs  of 
thofe  who  live  under  it,  is  both  one  of  the 
greateft  advantages  of  freedom,  and  its  fureff 
charafteriftic.  The  kind  of  fecurity,  as  to  their 
perfons  and  poffeifions,  which  fubjefts,  who  are 
totally  deprived  of  that  privilege,  enjoy  at 
particular  times  under  other  governments, 
perhaps  may  entitle  them  to  look  upon  them- 

felves 


THE  CONSTITUTION 


4  [  i 

\ 

felves  as  the  well  adminiftered  property  of 
mailers  who  rightly  underhand  their  own  in- 
terefts  ;  but  it  is  the  right  of  canvahing  with¬ 
out  fear  the  conduct  ot  thofe  who  are  placed 
at  their  head,  which  conhitutesa  tree  nation*. 

The  unbounded  freedom  of  debate,  poffeffed 
by  the  Englifli  parliament,  is  alfo  a  confequence 
of  the  peculiar  liability  of  the  government. 
All  fovereigns  have  agreed  in  their  jealoufy  of 
affemblies  of  this  kind,  in  their  dread  of  the 
privileges  of  affemblies  who  attradl  in  fo 
high  a  degree  the  attention  of  the  reft  of 
the  people, — who  in  a  courfe  of  time  become 
connected  by  fo  many  effential  ties  with  the 
bulk  of  the  nation,  and  acquire  fo  much  real 
influence  by  the  effential  {hare  they  muft  needs 
have  in  the  management  of  public  affairs,  and 
by  the  eminent  fervices,  in  thort,  which  they 
are  able  to  form  to  the  community  f.  Hence  it 
has  happened  that  monarchs,  or  Angle  rulers, 

in 

*  If  we  confider  the  great  advantages  to  public  liberty 
which  refult  from  the  inftitution  of  the  tr'al  by  jury,  and 
from  the  liberty  of  the  prefs,  we  fltall  find  England  to  be 
in  reality  a  more  democratical  ftate  than  any  other  we  are 
acquainted  with.  The  judicial  power,  and  thecenfoiial 
power,  are  vefred  in  the  people. 

j  And  which  they  do  actually  perform,  till  they  are  able 
tothrow  off  the  reftraints  of  impartiality  and  moderation, — 

a  thing 
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in  all  countries,  have  endeavoured  to  difpenfe 
with  the  afiidance  of  affemblies  like  thofe  we 
mention,  notwithftanding  the  capital  advan¬ 
tages  they  might  have  derived  front  their  fer- 
vices  towards  the  good  government  of  the 
tlate;  or,  it  the  circumftances  of  the  times  have 
rendered  it  expedient  for  them  to  call  fuch  af- 
lemblies  together,  they  have  ufed  the  utmoft 
endeavours  in  abridging  thofe  privileges  and 
Jegiflative  claims  which  they  foon  found  to 
prove  fo  hoftile  to  their  fecurity :  in  fliort, 
they  have  ever  found  it  impracticable  to  place 
any  unreferved  truft  in  public  meetings  of  this 
kind.' 

\\  e  may  here  name  Cromwell,  as  he  was 
fupported  by  a  numerous  army,  and  poflelfed 
more  power  than  any  foreign  monarch  who 
has  not  been  fccured  by  an  armed  force.  Even 
after  he  had  purged ,  by  the  agency  of  colonel 
Pride  and  two  regiments,  the  parliament  that 
was  fitting  when  his  power  became  fettled, 
thereby  thrufting  out  all  his  opponents,  to  the 
amount  of  about  two  hundred,  he  foon  found 
his  whole  authority  endangered  by  their  pro¬ 
ceedings,  and  was  at  lad  under  a  necedity  of 
turning  them  out  in  the  military  manner  with 

a  thing  which,  being  men,  they  never  fail  to  do  when  their 
influence  is  generally  eltabiilhed,  and  proper  opportunities 
offer.  Sovereigns  know  thefe  thing?,  and  dread  them. 

v  which 
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which  every  one  is  acquainted.  Finding  ftill  a 
meeting  of  this  kind  highly  expedient  to  le- 
galife  his  military  authority,  he  called  together 
that  affembly  which  was  called  Barebone' s  par¬ 
liament.  He  had  himfelf  chofen  the  members 
of  this  parliament,  to  the  number  of  about  an 
hundred  and  twenty,  and  they  had  feverally 
received  the  fummons  from  him;  yet  notwith- 
ftanding  this  circumltance,  and  the  total  want 
of  perfonal  weight  in  moft  of  the  members,  he 
began  in  a  very  few  months,  and  in  the  midft 
of  his  powerful  victorious  army,  to  feel  a  fe- 
rious  alarm  at  their  proceedings ;  he  foon 
heard  them  talk  of  their  own  divine  commif- 
fion,  and  of  the  authority  they  had  received 
from  the  Lord ;  and,  in  fhort,  finding  he  could 
not  truft  them,  he  employed  the  offices  of  a 
fecond  colonel,  to  effeCt  their  difmiffion. 
Being  now  dignified  with  the  legal  appellation 
of  Protector ,  he  ventured  to  call  a  parliament 
eleCted  by  confiderable  parts  of  the  people ; 
but  though  the  exiftenceof  this  parliament  was 
grounded,  vve  might  fay  grafted,  upon  his 
own,  and  though  bands  of  foldiers  were  even 
polled  in  the  avenues  to  keep  out  all  fuch 
members  as  refufed  to  take  certain  perfonal 
engagements  to  him,  he  made  fuch  hafte,  in 
the  iffue,  to  rid  himfelf  of  their  prefence,  as  to 
contrive  a  mean  quibble  or  device  to  fhorten 
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the  time  of  their  fitting  by  ten  or  twelve  days*. 
To  a  fourth  aflembly  he  again  applied ;  but 
though  the  ele&ions  had  been  fo  managed  as  to 
procure  him  a  formal  tender  of  the  crown  dur- 
ing  the  firft  fitting,  he  put  a  final  end  to  the  fe- 
cord  with  refentment  and  precipitation  f. 

The  example  of  the  Roman  emperors,  whofe 
power  was  outwardly  fo  prodigious,  may  alfo 
be  introduced  here.  They  ufed  to  fhow  the 
utmoft  jealoufy  in  their  condu£t  with  refpe£t  to 
the  Roman  fenate;  and  that  afiembly,  which 
the  prepofleffion  of  the  people,  who  looked 
upon  it  as  the  ancient  remains  of  the  republic, 
had  made  it  expedient  to  continue,  were  not 
fuffered  to  aflemble  but  under  the  drawn  fcy- 
mitars  of  the  praetorian  guards. 

Even  the  kings  of  France,  though  their  au¬ 
thority  is  fo  unqueftioned,  fo  univerfally  refpefl- 

*  They  were  to  have  fat  five  months ;  but  Cromwell 
pretended  that  the  months  were  to  confift  of  only  twenty- 
eight  days ;  as  this  was  the  way  of  reckoning  time  ufed  in 
paying  the  army  and  the  fleet. 

f  The  hiftory  of  the  conduX  of  the  deliberating  and  de¬ 
bating  alTemblies  we  are  alluding  to,  in  regard  to  the  mon- 
archs,  or  Angle  rulers  of  any  denomination,  who  fummon 
them  together,  may  be  exprefled  in  a  very  few  words.  If 
the  monarch  is  unarmed,  they  over-rule  him  fo  as  almoft 
entirely  to  fet  him  afide:  if  his  power  is  of  a  military 
kind,  they  form  connexions  with  the  army. 

Ee 
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ed,  as  well  as  ftrongly  fupported,  have  felt  fre¬ 
quent  anxiety  from  the  claims  and  proceedings 
of  the  parliament  of  Paris,  an  affembly  of 
much  lefs  weight  than  the  Englifh  parliament. 
The  alarm  has  been  mentioned  w'hich  the  late 
king  at  Iaft  expreffed  concerning  their  mea- 
fures,  as  well  as  the  expedient  to  which  he  re- 
forted,  to  free  himfelf  from  their  prefence. 
And  when  the  prefent  king  thought  proper  to 
call  again  this  parliament  together,  a  meafure 
highly  prudent  in  the  beginning  of  his  reign, 
every  jealous  precaution  was  at  the  fame  time 
taken  to  abridge  thofe  privileges  of  deliberat¬ 
ing  and  remonftrating,  upon  which  any  diftant 
claim  to,  or  ftruggle  for  a  fhare  of  the  fupreme 
authority  might  be  grounded. 

It  may  be  objedted  that  the  pride  of  kings  or 
fingle  rulers  makes  them  averfe  to  the  exift- 
ence  of  affemblies  like  thofe  we  mention,  and 
defpife  the  capital  fervices  which  they  might 
derive  from  them  for  the  good  government  of 
their  kingdoms.  I  grant  it  may  in  fome  mea¬ 
fure  be  fo.  But  if  we  examine  into  the  general 
fituation  of  affairs  in  different  ftates,  and  into 
the  examples  with  which  their  hillory  fupplies 
ns,  we  fhall  alfo  find  that  the  pride  of  thofe 
kings  agrees  in  the  main  with  the  interefl  and 
quiet  of  their  fubjedts,  and  that  their  prevent- 
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ing  the  affemblies  we  fpeak  of  from  meeting, 
or,  when  met,  from  affuming  too  large  a  (hare 
in  the  management  of  public  affairs,  is,  in  a 
great  meafure,  matter  of  neceffity. 

We  may  therefore  reckon  it  as  a  very  great 
advantage,  that,  in  England,  no  fuch  neceffity 
exalts.  Such  is  the  frame  of  the  government, 
that  the  fupreme  executive  authority  can  both 
give  leave  to  affemble,  and  fhow  the  molt  un- 
referved  truft,  when  affembled,  to  thofe  two 
houfes  which  concur  together  to  form  the  le- 
giflature. 

Thefe  two  houfes,  we  fee,  enjoy  the  molt 
complete  freedom  in  their  debates,  whether  the 
fubjedt  be  grievances,  or  regulations  concerning 
government  matters  of  any  kind:  no  reftriftion 
whatever  is  laid  upon  them;  they  may  ftart  any 
fubjedt  they  pleafe.  The  crown  is  not  to  take 
any  notice  of  their  deliberations:  its  willies, 
or  even  its  name,  are  not  to  be  introduced  in 
the  debates.  And,  in  fliort,  what  makes  the 
freedom  of  deliberating,  exercifed  by  the  two 
houfes,  really  to  be  unlimited,  is  the  privilege, 
or  fovereignty  we  may  fay,  enjoyed  by  each 
within  its  own  walls,  in  confequence  of  wThich, 
nothing  done  or  faid  in  parliament  is  to  be 
queftioned  in  any  place  out  of  parliament. 
Nor  will  it  be  pretended  by  thofe  perfons  who 

E  e  2  are 


420 


THE  CONSTITUTION 


are  acquainted  with  the  Englifli  hiflory,  that 
thofe  privileges  of  parliament  we  mention  are 
nominal  privileges,  only  privileges  upon  paper, 
which  the  crown  has  difregarded  whenever  it 
has  thought  proper,  and  to  the  violations  of 
which  the  parliament  have  ufed  very  tamely  to 
fubmit.  That  thefe  remarkable  advantages, — 
that  this  total  freedom  from  any  compulfion  or 
even  fear,  and,  in  fhort,  this  unlimited  liberty  of 
debate,  fo  ftridlly  claimed  by  the  parliament, 
and  fo  fcrupuloufly  allowed  by  the  crown, 
fliould  be  exercifed,  year  after  year,  during  a 
long  courfe  of  time,  without  producing  the 
lead  relaxation  in  the  execution  of  the  laws, 
the  fmalleft  degree  of  anarchy,  are  certainly 
very  fingular  political  phenomena. 

It  may  be  faid,  that  the  remarkable  folidity 
of  the  governing  executive  authority,  in  Eng¬ 
land,  operates  to  the  advantage  of  the  people 
with  refpect  to  the  obje&s  we  mention,  in  a  two¬ 
fold  manner.  In  the  firft  place,  it  takes  from 
the  great  men  in  the  nation  all  ferious  ambition 
to  invade  this  authority,  thereby  preventing 
thofe  anarchical  and  more  or  lefs  bloody  ftrug- 
^les  to  refult  irom  their  debates,  which  have  fo 
contlantly  difturbed  other  countries.  In  the  fe- 
cond  place,  it  infpires  thofe  great  men  with  that 
falutary  jealoufy  of  the  fame  authority  which 
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leads  them  to  frame  fuch  effe&ual  provifions  for 
laying  it  under  proper  reftraints.  On  which  I 
fhall  obferve,  by  way  of  a  fhort  digreffion,  that 
this  diftinguifhed  stability  of  the  executive  au- 
th<  rity  of  the  Englifh  crown  affords  an  expla¬ 
nation  for  the  peculiar  manner  in  which  public 
commotions  have  conlfantly  been  terminated  in 
England,  compared  with  the  manner  in  which 
the  fame  events  have  been  concluded  in  other 
kingdoms.  When  I  mentioned,  in  a  former 
chapter,  this  peculiarity  in  the  Englifh  govern¬ 
ment,  I  mean  the  accuracy,  impartiality,  and 
univerfality  of  the  provifions  by  which  peace, 
after  internal  difturbances,  has  been  reftored  to 
the  nation,  I  confined  my  comparifons  to  in- 
ftances  drawn  from  republican  governments, 
purpofely  poftponing  to  fay  any  thing  of  govern¬ 
ments  of  a  monarchical  form,  till  I  had  intro¬ 
duced  the  very  effential  obfervation  contained 
in  this  chapter,  which  is,  that  the  power  of 
crowns, in  other  monarchies,  has  not  been  able, 
by  itfelf,  to  produce  the  fame  effects  it  has  in 
England,^-that  is,  has  not  been  able  to  infpire 
the  great  men  in  the  ftate  with  any  thing  like 
that  falutary  jealoufy  we  mention,  nor  of  courfe 
to  induce  them  to  unite  in  a  real  common  caufe 
with  the  reft  of  the  people.  In  other  monar- 
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chies*,  thofe  men  who,  during  the  continu¬ 
ance  of  the  public  difturbances,  were  at  the 
head  of  the  people,  finding  it  in  their  power, 
in  the  iffue,  to  parcel  out,  more  or  lefs,  the  fu- 
preme  governing  authority  (or  even  the  date 
itfelf),  and  to  transfer  the  fame  to  themfelves, 
conflantly  did  fo,  in  the  fame  manner,  and 
from  the  very  fame  reafons,  as  it  happened  in 
the  ancient  commonwealths;  thofe  monarchi¬ 
cal  governments  being  in  reality,  fo  far  as  that, 
of  a  republican  nature:  and  the  governing  au¬ 
thority  was  left,  at  the  conclufion,  in  the  fame 
undefined  extent  it  had  before  f.  But  in  Eng¬ 
land,  the  great  men  in  the  nation  finding  them¬ 
felves  in  a  fituation  eflfentially  different,  loft  no 
time  in  purfuits  like  thofe  in  which  the  great 
men  of  other  countries  ufed  to  indulge  them¬ 
felves  on  the  occafion  we  mention.  Every 
member  of  the  legiflature  plainly  perceived, 

*  I  mean,  before  the  introduction  of  thofe  numerous 
Handing  armies  which  are  now  kept  by  all  the  crowns  of 
Europe-  fince  that  epoch,  which  is  of  no  very  ancient 
date,  no  treaty  has  been  entered  into  by  thofe  crowns  with 
any  lubjefts. 

f  Asa  remarkable  inftance  of  fuch  a  treaty,  may  be 
mentioned  that  by  which  the  war  for  the  public  good  was 
terminated  in  France.  It  is  quoted  in  page  29  of  this 
work. 
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from  the  general  afpedt  of  affairs,  and  his  feel¬ 
ings,  that  the  fupreme  executive  authority  in 
the  ftate  muft  in  the  iffue  fall  fomewhere  un¬ 
divided,  and  continue  fo  ;  and  being  moreover 
fenfible,  that  neither  perfonal  advantages  of 
any  kind,  nor  the  power  of  any  faction,  but  the 
law  alone,  could  afterwards  be  an  effectual  re- 
ftraint  upon  its  motions,  they  had  no  thought 
or  aim  left,  except  the  framing  with  care  thofe 

3aws  on  which  their  own  liberty  was  to  con- 

«/ 

tinue  to  depend,  and  to  reftrain  a  power  which 
they,  fomehow,  judged  it  fo  imprafticable  to 
transfer  to  themfelves  or  their  party,  or  to  ren¬ 
der  themfelves  independent  of.  Thefe  obfer- 
vations  I  thought  neceffary  to  be  added  to  thofe 
in  the  fifteenth  chapter,  to  which  I  now  refer 
the  reader. 

Nor  has  the  great  freedom  of  canvafling  po¬ 
litical  fubjedts  we  have  defcribed,  been  limited 
to  the  members  of  the  legiflature,  or  confined 
to  the  walls  of  Weftminfter,  that  is,  to  that  ex- 
clufive  fpot  on  which  the  two  houfes  meet:  the 
like  privilege  is  allowed  to  the  other  orders  of 
the  people  j  and  a  full  fcope  is  given  to  that 
fpirit  of  party,  and  a  complete  fecurity  infured 
to  thofe  numerous  and  irregular  meetings, 
which,  efpecially  when  directed  to  matters  of 
government,  create  fo  much  uneafinefs  in  the 
fovereigns  of  other  countries.  Individuals  even 
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may,  in  fuch  meetings,  take  an  active  part  for 
procuring  the  fuccefs  of  thofe  public  fteps 
which  they  wifh  to  fee  purfued ;  they  may 
frame  petitions  to  be  delivered  to  the  crown, 
or  to  both  houfes,  either  to  procure  the  repeal 
of  meafures  already  entered  upon  by  govern¬ 
ment,  or  to  prevent  the  palling  of  fuch  as  are 

under  confideration,  or  to  obtain  the  enabling 

» 

of  new  regulations  of  any  kind  :  they  may  fe- 
verally  fubfcribe  their  names  to  fuch  petitions: 
the  law  fets  no  reftri&ion  on  their  numbers ; 
nor  has  it,  we  may  fay,  taken  any  precaution 
to  prevent  even  the  abufe  that  might  be  made 
of  fuch  freedom. 

That  mighty  political  engine,  the  prefs,  is 
alfo  at  their  fervice  ;  they  may  avail  themfelves 
of  it  to  advertife  the  time  and  place,  as  well  as 
the  intent,  of  the  meetings,  and  moreover  to 
fet  off  and  inculcate  the  advantages  of  thofe 
notions  which  the  wifli  is  to  fee  adopted. 

Such  meetings  may  be  repeated  ;  and  every 
individual  may  deliver  what  opinion  he  pleafes 
on  the  propofed  fubjeds,  though  ever  fo  diredly 
oppolite  to  the  views  or  avowed  defigns  of  the 
government.  The  member  of  the  legiflature 
may,  if  he  choofes,  have  admittance  among 
them,  and  again  enforce  thofe  topics  which 
have  not  obtained  the  fuccefs  he  expeded,  in 
that  houfe  to  which  he  belongs.  The  difap? 
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pointed  ftatefman,  the  minifter  turned  out,  alfo 
find  the  door  open  to  them :  they  may  bring  in 
the  whole  weight  of  their  influence  and  of  their 
connexions :  they  may  exert  every  nerve  to 
enlift  the  aflembly  in  the  number  of  their  fup- 
porters :  they  are  bid  to  do  their  word :  they 
fly  through  the  country  from  one  place  of 
meeting  to  another:  the  clamour  increafes : 
the  conftitution,  one  may  think,  is  going  to  be 
fhaken  to  its  very  foundations : — but  thefe 
mighty  ftruggles,  by  fome  means  or  other,  al¬ 
ways  find  a  proportionate  degree  of  re-aXion  ; 
new  difficulties,  and  at  laft  infuperable  impe¬ 
diments,  grow  up  in  the  way  of  thofe  who 
would  take  advantage  of  the  general  ferment 
to  raife  themfelves  on  the  wreck  of  the  govern¬ 
ing  authority:  a  fecret  force  exerts  itfelf,  which 
gradually  brings  things  back  to  a  ftate  of  mo¬ 
deration  and  calm  ;  and  that  fea  fo  ftormy,  to 
appearance  fo  deeply  agitated,  conftantly  flops 
at  certain  limits  which  it  feems  as  if  it  wanted 
the  power  to  pafs. 

The  impartiality  with  which  juftice  is  dealt 
to  all  orders  of  men  in  England,  is  alfo  in  great 
meafure  owing  to  the  peculiar  liability  of  the 
government :  the  very  remarkable,  high  degree, 
to  which  this  impartiality  is  carried,  is  one  of 
thofe  things,  which,  being  impoffible  in  other 
countries,  are  poffible  under  the  government  of 
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this  country.  In  the  ancient  commonwealths, 
from  the  inftances  that  have  been  introduced 
in  a  former  place,  and  from  others  that  might 
be  quoted,  it  is  evident  that  no  redrefs  was  to 
be  obtained  for  the  a£ts  of  injuftice  or  oppref- 
fion  committed  by  the  men  poflefled  of  influ¬ 
ence  or  wealth,  upon  the  inferior  citizens.  In 
the  monarchies  of  Europe,  in  former  times, 
abufcs  of  a  like  kind  prevailed  to  a  moll  enor¬ 
mous  degree.  In  our  days,  nctwithftanding 
the  great  degrees  of  ftrength  acquired  by  the 
different  governments,  it  is  matter  of  the  ut- 
moft  difficulty  for  fubjecls  of  the  inferior  clafles 
to  obtain  the  remedies  of  the  law  againft  cer¬ 
tain  individuals ;  in  fojrne  countries  it  is  im- 
poflible,  let  the  abufe  be  ever  fo  flagrant ;  an 
open  attempt  to  purfue  fuch  remedies  being 
moreover  attended  with  danger.  Even  in  thofe 
monarchies  of  Europe  in  which  the  government 
is  fupported  both  by  real  ffrength,  and  by  civil 
inftitutions  of  a  very  advantageous  nature,  great 
differences  prevail  between  individuals  in  re¬ 
gard  to  the  facility  of  obtaining  the  remedies 
of  the  law :  and  to  feek  for  redrefs,  is  at  beft, 
in  many  cafes,  fo  arduous  and  precarious  an 
attempt,  as  to  take  from  injured  individuals 
all  thoughts  of  encountering  the  difficulty.  Nor 
are  thefe  abufes  we  mention,  in  the  former  or 
prefent  governments  of  Europe,  to  be  attri¬ 
buted 
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buted  onlv  to  the  want  of  refolution  in  the 

j 

heads  of  thofe  governments.  In  fome  coun¬ 
tries,  the  fovereign,  by  an  open  defign  to  fup- 
prefs  thefe  abufes,  would  have  encangered  at 
once  his  whole  authority  j  and  in  others,  he 
would  find  obftruftions  multiply  fo  in  his  way 
as  to  compel  him,  and  perhaps  foon  enough 
too,  to  drop  the  undertaking. — How  can  a 
monarch  make,  alone,  a  perfevering  ftand 
againft  the  avowed  expectations  of  all  the  great 
men  by  whom  he  is  furrounded,  and  againft 
the  loud  claims  of  powerful  claffes  of  individu¬ 
als  ?  In  a  commonwealth,  what  is  the  fenate  to 
do  when  they  find  that  their  refufing  to  proteCt 
a  powerful  offender  of  their  own  clafs,  or  to 
indulge  fome  great  citizen  with  the  impunity 
of  his  friends,  is  likely  to  be  productive  of  fe- 
rious  divifions  among  themfelves,  or  perhaps 
of  difturbances  among  the  people  ? 

If  we  caft  our  eyes  on  the  ftridt  and  univerfal 
impartiality  with  which  juftice  is  adminiftered 
in  England,  we  fhall  foon  become  convinced 
that  fome  inward  effential  difference  exifts  be¬ 
tween  the  Englifh  government  and  thofe  of 
other  countries,  and  that  its  power  is  founded 
on  caufes  of  a  diftindt  nature.  Individuals  of 
the  mod  exalted  rank  do  not  entertain  fo  much 
as  the  thought  to  raife  the  fmalleft  direCt  op- 
pofition  to  the  operation  of  the  law.  The  com¬ 
plaint 
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plaint  of  the  meaneft  fubjedt,  if  preferred  and 
fupported  in  the  ufual  way,  immediately  meets 
with  a  ferious  regard.  The  oppreffor  of  the 
mofl  extenfive  influence,  though  in  the  midft 
of  a  train  of  retainers,  nay,  though  in  the  fulleft 
flight  of  his  career  and  pride,  and  furrounded 
by  thoufands  of  applauders  and  partifans,  is 
flopped  fnort  at  the  fight  of  the  legal  paper, 
which  is  delivered  into  his  hands,  and  a  tipftaff 
is  fufficient  to  bring  him  away,  and  produce 
him  before  the  bench. 

Such  is  the  greatness  and.  uninterrupted  preva¬ 
lence  of  the  law*,  fuch  is  in  Ihort  the  continuity 
of  omnipotence,  of  refifllefs  fuperiority,  it  exhi¬ 
bits,  that  the  extent  of  its  effects  at  length  ceafes 
to  be  a  fubjeft  of  obfervation  to  the  public. 

Nor  are  great  or  wealthy  men  to  feekfor  re- 
drefs  or  fatisfadtion  of  any  kind,  by  any  other 
means  than  fuch  as  are  open  to  all  ■,  even  the 
fovereign  has  bound  himfelf  to  refort  to  no 
other:  and  experience  has  fhown  that  he  may 
without  danger  truft  the  protection  of  his  per- 
fon,  and  of  the  places  of  his  relidence,  to  the 
flow  and  litigious  afliftance  of  the  lawf, 

*  Lex  magna  est,  et  prcevalebit. 

•J-  I  remember,  during  the  time  after  my  firft  coming  to 
this  country,  I  took  notice  of  the  boards  fet  up  from  place 
to  place  behind  the  inclofure  of  Richmond  park. — “  Who¬ 
ever  trefpalfes  upon  this  ground  will  be  prosecuted .” 
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Another  very  great  advantage  attending  this 
remarkable  liability  of  the  Englilh  government 
we  are  defcribing,  is,  that  the  fame  is  operated 
without  the  alTifianee  of  an  armed  Handing 
force:  the  confiant  expedient  this  of  all  other 
governments.  On  this  occafion  I  lhall  intro¬ 
duce  a  paflage  of  Do£lor  Adam  Smith*,  in  a 
work  publifhed  fince  the  prefent  chapter  was 
firlt  written,  in  which  pafiage  an  opinion  cer¬ 
tainly  erroneous  is  contained  ;  the  mifiakes  of 
perfons  of  his  very  great  abilities  deferve  atten¬ 
tion.  This  gentleman,  ftruck  with  the  neceffity 
of  a  fufficient  power  of  re-a£tion,  of  a  fufficient 
ftrength,  on  the  fide  of  government,  to  refill:  the 
agitations  attending  on  liberty,  has  looked 
round,  and  judged  the  Englilh  government  de¬ 
rived  the  fingular  liability  it  manifelts  from  the 
Handing  force  it  has  at  its  difpofal:  the  follow¬ 
ing  are  his  expreflions:  “  To  a  fovcreign  who 
“  feels  himfelf  fupported,  not  only  by  the  na- 
“  tural  arillocracy  of  the  country,  but  by  a 
“  well-regulated  Handing  army,  the  rudeH,  the 
u  moH  groundlefs,  and  the  mofi  licentious  re- 
“  monflrances  can  give  little  diHurbance.  He 
“  can  fafely  pardon  or  negledl  them,  and  his 
“  confcioufnefs  of  his  fuperiority  naturally  dif- 
“  pofes  him  to  do  fo.  That  degree  of  liberty 

*  An  Inquiry  into  the  Nature  and  Causes  of  the  Wealth  qf 
Nations.  Book  V.  chap.  I.  vol.  ii.  p.  313,  3 1 4. 
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tc  which  approaches  to  licentiousness ,  can  he  to - 
“  leraled  only  in  countries  zohere  the  sovereign  is 
“  secured  by  a  zoell-regulated  standing  army 
The  above  pofitions  are  grounded  on  the  no¬ 
tion,  that  an  army  places  in  the  hand  of  the  fo- 
vereign  an  united  irrefiftible  ftrength,  a  ttrength 
liable  to  no  accidents,  difficulties,  or  excep¬ 
tions  ;  a  fuppo'fition  this,  which  is  not  con¬ 
formable  to  experience.  If  a  fovereign  was 
endued  with  a  kind  of  extraordinary  power  at¬ 
tending  on  his  perfon,  at  once  to  lay  under 
water  whole  legions  of  infurgents,  or  to  re- 
pulfe  and  fweep  them  away  by  flalhes  and 
fliocks  of  the  eleflrical  fluid,  then  indeed  he 
might  ufe  the  great  forbearance  above  defcrib- 
ed: — though  it  is  not  perhaps  very  likely  he 
would  put  up  with  the  rude  and  groundless  re- 
monflrances  of  his  fubjedls,  and  with  their  licen¬ 
tious '  freedom,  yet  he  might,  with  fafety,  do  or 
not  do  fo,  at  his  own  choice.  But  an  army  is 
not  that  Ample  weapon  which  is  here  fuppofed. 
It  is  formed  of  officers  and  foldiers  who  feel 
the  fame  pallions  wTith  the  reft  of  the  people, — 
the  fame  difpofition  to  promote  their  own  inter- 
eft  and  importance,  when  they  find  out  their 

*  The  author’s  defign,  in  the  whole  paflage,  is  to  (how 
that  (landing  armies,  under  proper  reftridlions,  cannot  be 
hurtful  to  public  liberty;  and  may  in  fome  cafes  be  ufefui 
to  it,  by  freeing  the  fovereign  from  any  troubiefome  jea- 
loufy  in  regard  to  this  liberty. 
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ftrength,  and  proper  opportunities  offer.  What 
will  therefore  be  the  refource  of  the  fovereign, 
if  into  that  army,  on  the  afliftance  of  which  he 
relies,  the  fame  party  fpirit  creeps,  by  which 
his  other  fubje&s  are  aftuated  ?  Where  will  he 
take  refuge,  if  the  fame  political  caprices, 
abetted  by  the  ferious  ambition  of  a  few  lead¬ 
ing  men, — the  fame  reftleffnefs,  and  at  laft  per¬ 
haps  the  fame  difaffeftion, — begin  to  pervade 
the  fmaller  kingdom  of  the  army,  by  which  the 
main  kingdom  or  nation  is  agitated  ? 

The  prevention  of  dangers  like  thofe  juft 
mentioned  conftitutes  the  moft  efiential  part  of 
the  precautions  and  ftate-craft  of  rulers,  in 
thofe  governments  which  are  fecured  by  hand¬ 
ing  armed  forces.  Mixing  the  troops  formed 
of  natives  with  foreign  auxiliaries,  difperfing 
them  in  numerous  bodies  over  the  country, 
and  continually  (Lifting  their  quarters,  are 
among  the  methods  that  are  ufed  ;  which  it 
does  not  belong  to  our  fubjeft  to  enumerate, 
any  more  than  the  extraordinary  expedients 
employed  by  the  Eaftern  monarchs  for  the  fame 
purpofes.  But  one  caution,  very  effential  to  be 
mentioned  here,  and  which  the  governments 
we  allude  to  never  fail  to  take  before  every 
other,  is  to  retrench  from  their  unarmed  fub- 
je£ts  a  freedom,  which,  tranfmitted  to  the  fol- 
dierv,  would  be  attended  with  fo  fatal  confe- 
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quences;  hindering  fo  bad  examples  from  be¬ 
ing  communicated  to  thofe  in  vvhofe  hands 
their  power  and  life  are  trufted,  is  what  every 
notion  of  felf-prefervation  fuggefts  to  them  ; 
every  weapon  is  accordingly  exerted  to  fup- 
prefs  the  riling  and  fpreading  of  fo  awful  a 
contagion. 

In  general,  it  may  be  laid  down  as  a  maxim, 
that,  where  the  fovereign  looks  to  his  army  for 
the  fecurity  of  his  perfon  and  authority,  the 
fame  military  laws  by  which  this  army  is  kept 
together,  muft  be  extended  over  the  whole 
nation :  not  in  regard  to  military  duties  and 
exercifes,  but  certainly  in  regard  to  all  that 
relates  t'o  the  refpect  due  to  the  fovereign  and 
to  his  orders.  The  martial  law,  concerning 
thefe  tender  points,  muft  be  univerfal.  The 
jealous  regulations  concerning  mutiny  and  con¬ 
tempt  of  orders  cannot  be  feverely  enforced 
on  that  part  of  the  nation  which  fecures  the 
fubjedtion  of  the  reft,  and  enforced  too  through 
the  whole  fcale  of  military  fubordination,  from 
the  foldier  to  the  officer,  up  to  the  very  head 
of  the  military  fyftem, — while  the  more  nume¬ 
rous  and  inferior  part  of  the  people  are  left  to 
enjoy  an  unreftrained  freedom : — that  fecret 
difpofition  which  prompts  mankind  to  refill 
and  counteradl  their  fuperiors  cannot  be  fur- 
rounded  by  fuch  formidable  checks  on  one  fide, 
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and  be  left  to  be  indulged  to  a  degree  of  licen- 
tioufnefs  ancf  wantonnefs  on  the  other. 

In  a  country  where  an  army  is  kept,  capable 
of  commanding  the  obedience  of  the  nation, 
this  army  will  both  imitate  themfelves  the  li- 
centioufnefs  above-mentioned,  and  check  it  in 
the  people.  Every  officer  and  foldier,  in  fuch 
a  country,  claim  a  fuperiority  in  regard  to 
other  individuals;  and,  in  proportion  as  their 
affiftance  is  relied  upon  by  the  government, 
expedt  a  greater  or  lefs  degree  of  fubmiffion 
from  the  reft  of  the  people  *. 

The 

*  In  the  beginning  of  the  paflage  which  is  here  examin¬ 
ed,  the  author  fays,  “  Where  the  fovereign  is  himfelf  the 
“  general,  and  the  principal  nobility  and  gentry  of  the 
“  country  the  chief  officers  of  the  army, — where  the  mili- 
“  tary  force  is  placed  under  the  command  of  thofe  who  have 
“  the  greatefr  intereft  in  the  fupport  of  the  civil  authority, 
“  becaufe  they  have  the  greateft  (hare  of  that  authority,  a 
“  Handing  army  can  never  be  dangerous  to  liberty.  On  the 
u  contrary,  it  may  in  fome  cafes  be  favourable  to  liberty, &c. 
“  &c.” — In  a  country  fo  circumflanced,  a  Handing  army 
can  never  be  dangerous  to  liberty  ;  no,  not  the  liberty  of 
thofe  principal  nobility  and  gentry,  efpecialiv  if  they  have 
wit  enough  to  form  combinations  among  themfelves  ag3infl 
the  fovereign.  Such  an  union  as  is  here  mentioned,  of  the 
civil  and  military  powers,  in  the  ariflocratical  body  of  the 
nation,  leaves  both  the  fovereign  and  the  people  without 
refource.  If  the  former  kings  of  Scotland  had  adopted 
the  expedient  of  a  Handing  army,  and  Had  truHed  this  armv, 
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The  fame  author  concludes  his  above  quot¬ 
ed  obfervations  concerning  the  fecurity  of  the 
power  of  an  armed  fovereign,  by  immediately 
adding:  “  It  is  in  fuch  countries  only  that  it  is 
“  unneceflary  that  the  fovereign  fhouid  be  truft- 
“  ed  with  any  difcretionary  power  for  fuppreflT- 
<c  ing  even  the  wantonnefs  of  this  licentious 
“  liberty.”  The  idea  here  expreffed  coincid¬ 
ing  with  thofe  already  difcufled,  I  fhall  fay 
nothing  farther  on  the  fubject.  My  reafon  for 

* 

thus  defrayed  by  them,  to  thofe  noblemen  a.nd  gentlemen 
who  had  rendered  themfelves  hereditary  admirals,  heredi¬ 
tary  high  ftewards,  hereditary  bigh-conftables,  hereditary 
great  chamberlains,  hereditary  juftices-gcneral,  hereditary 
flieritfs  of  counties,  Sec.  they  would  have  but  badly  mend¬ 
ed  the  diforders  under  which  the  government  of  their 
country  laboured  :  they  would  only  have  fupplied  thefe 
nobles  with  frefli  weapons  againft  each  other,  again#  the 
fovereign,  and  againft  the  people. 

If  thofe  members  of  the  Britifli  parliament,  who  fome- 
times  make  the  whole  nation  refound  with  the  clamour  of 
their  diflenfions,  had  an  army  under  their  command  which 
they  might  engage  in  the  fupport  of  their  pretenfions,  the 
reft  of  the  people  would  not  be  the  better  for  it.  Hap¬ 
pily  the  fwords  are  fecured,  and  force  is  removed  from 
their  debates. 

The  author  we  are  quoting  has  deemed  a  government 
to  be  a  fimpler  machine,  and  an  army  a  (impler  inftrument, 
than  they  in  reality  are.  Like  many  other  perfons  of  great 
abilities,  while  ftruck  with  a  certain  peculiar  con  fi  deration, 
he  has  overlooked  others  no  kfs  important. 
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introducing  the  above  expreffions,  has  been,  * 
that  they  lead  me  to  take  notice  of;a  remarkable 

J 

circumftance  in  the  Englilh  government.  From 
the  exprelTion,  it  is  unnecessary  that  the  sove¬ 
reign  should  be  trusted  zvitk  any  discretionary ; 
power,  the  author  appears  to  think  that  a  fo- 
vereign  at  the  head  of  an  army,  and  whofe 
power  is  fecured  by  this  army,  ufes  to  wait  to 
fet  himfelf  in  motion,  till  he  has  received  leave 
for  that  purpofe,  that  is,  till  he  has  been  truft- 
ed  with  a  Dower  for  fo  doing.  This  notion 

A  O 

in  the  author  we  quote,  is  borrowed  from  the 
Iteady  and  thoroughly  legal  government  of  this 
country;  but  the  like  law  doctrine,  or  principle, 
obtains  under  no  other  government.  In  all 
monarchies^  (and  it  is  the  fame  in  republics) 
the  executive' power  in  the  ftate  is  fuppofed  to 
poffefs,  originally  and  by  itfelf,  all  manner  of 
lawful  authority  :  every  one  of  its  exertions  is 
deemed  to  be  legal ;  and  they  do  not  ceafe  to 
be  fo,  till  they  are  (topped  by  fome  exprefs 
and  pofitive  regulation.  The  fovereign,  and 
alfo  the  civil  magiftrate,  till  fo  (topped  by  fome 
pofitive  law,  may  come  upon  the  fubjeft  when 
they  choofe :  they  may  queftion  any  of  his  ac¬ 
tions ;  they  may  conftrue  them  into  unlawful 
afts ;  and  inflidT  a  penalty,  as  they  pleafe:  in 
thefe  refpedts  they  may  be  thought  to  abufe, 
but  not  to  exceed,  their  power.  The  authority 
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of  the  government,  in  ihort,  is  fuppofed.  to  be 
unlimited  fo  far  as  there  are  no  vilib'e  bounda¬ 
ries  fet  up  agaihft  it:  w  ithin  which  boundaries 
lies  whatever  degree  of  liberty  the  fubject  may 

pofiefs. 

In  England,  the  very  reverfe  obtains.  It  is 
not  the  authority  of  the  government,  it  is  the 
liberty  of  the  fubjecl,  which  is  fuppofed  to  be 
unbounded.  All  the  individual’s  attions  are 
fuppofed  to  be  lawful,  till  that  law  is  pointed 
out  which  makes  them  to  be  otherwife.  The 
07ius  probandi  is  here  transferred  from  the  fub- 
je£t  to  the  prince.  The  fubjedt  is  not  at  any 
time  to  (how  the  grounds  of  his  conduft.  When 
the  fovereign  or  magiftrate  think  proper  to  ex¬ 
ert  themfelves,  it  is  their  bufinefs  to  find  out 
and  produce  the  law  in  their  own  favour,  and 
the  prohibition  againft  the  fubject*. 

This 

*  I  /ball  take  the  liberty  to  mention  another  fail  refpefl- 
ing  myfelf,  as  it  may  ferve  to  elucidate  the  above  obfer- 
vations;  or  at  leaft  mv  manner  of  exprefling  them.  I  remem¬ 
ber  when  I  was  beginning  to  pay  attention  to  the  operations 
of  the  Englifl)  government,  I  was  under  a  prepolTdEon  of 
quite  a  contrary  nature  to  that  of  a  gentleman  whofe  opi¬ 
nions  have  been  above  difcufled :  I  ufed  to  take  it  for  grant¬ 
ed  that  every  article  of  liberty  the  fubjeft  enjoys  in  this 
country  was  grounded  upon  fome  politive  law  by  which 
this  libertv  was  infured  to  him.  In  regard  to  the  freedom 
of  the  piefs,  I  had  no  doubt  but  it  was  fo,  and  that  there 
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Thrs  kind  of  law  principle,  owing  to  the  ge¬ 
neral  fpirit  by  which  all  parts  of  the  govern¬ 
ment  are  influenced,  is  even  carried  fo  far  that 
any  quibble,  or  trifling  circumftance,  by  which 
an  offender  may  be  enabled  to  ftep  aflde  and 
efcape,  though  ever  fo  narrowly,  the  reach  of 
the  law,  are  fufficient  to  fcreen  him  from  pu- 

exifted  Come  particular  law,  or  rather  ft-ries  of  laws  or  !e- 
giflative  paragraphs,  by  which  this  freedom  was  defined 
and  carefully  fecured:  and  as  the  liberty  of  writing  hap¬ 
pened  at  that  time  to  be  carried  very  far,  aud  to  excite  a 
great  deal  of  attention  (the  noife  about  the  Middltfcx  elec¬ 
tion  had  not  yet  fubfided),  I  particularly  wiflied  to  fee 
thofe  laws  I  fuppofed,  not  doubting  but  there  mult  be 
fomething  remarkable  in  the  wording  of  them.  I  looked 
into  thofe  law  books  I  had  opportunities  to  come  at,  fuch 
as  Jacob's  and  Cunningham’s  Law  Dictionaries,  Wood's 
Institutes,  and  judge  Blackfione’s  Commentaries.  I  alio 
found  means  to  have  a  fight  of  Comyn’s  Digest  oj  the  Lazis 
of  England,  and  I  was  again  difappointed :  this  author, 
though  this  work  eonfifts  of  five  folio  volumes,  had  not 
had,  any  more  than  the  authors  juft  mentioned,  any  room 
to  fpare  for  the  interefting  law  I  was  in  fearch  of.  At 
length  it  occurred  to  me,  though  not  immediately,  that  this 
liberty  of  the  prefs  was  grounded  upon  its  not  being  prohi¬ 
bited, — that  this  want  of  prohibition  was  the  foie,  and  at  the 
fame  time  folid,  foundation  of  it.  This  led  me,  when  I 
afterwards  thought  of  writing  fomething  upon  the  govern¬ 
ment  of  this  country,  to  give  the  definition  of  the  freedom 
of  the  prefs  which  is  Contained  in  p.  JS3,  28  y ;  adding  to 
it  the  important  confideration,  of  all  actions  reflecting 
publications  being  to  be  decided  by  a  jury. 
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nkbment,  let  the  immorality  or  intrinfic  guilt 
of  his  conduct  be  e  ver  fo  openly  admitted 

Such  a  narrow  circumfcrioiion  of  the  exer- 

x 

tions  of  the  government  is  very  extraordinary : 
it  does  not  exift  in  any  country  but  this;  nor 
could  it.  The  lituation  of  other  governments 
is  fuch,  that  they  cannot  thus  allow  themfelves 
to  be  fhut  out  of  the  unbounded  fpace  unoccu¬ 
pied  by  any  law,  in  order  to  have  their  motions 
confined  to  that  fpot  which  exprefs  and  previ- 
ouflv  declared  provisions  have  chalked  out.  The 
power  c:  thefe  governments  being  conftantly 
attended  with  more  or  lefs  precarioufnefs,  there 
mutt  be  a  degree  of  discretion  anfwerable  to  itf. 

The 

*  A  number  of  iuftances,  fome  even  of  a  ludicrous 
kind,  might  be  quoted  in  fuprori  of  the  above  obfervation. 
Even  only  a  raiding  flaw  in  the  words  of  an  indictment  is 
enough  to  make  it  void.  The  reader  is  alfo  referred  to  the 
fact  mentioned  in  the  note,  p.  176,  and  to  that  in  p.  SOS, 
309,  of  this  work. 

I  do  not  remember  the  name  of  that  party  writer  who, 
having  publifned  a  treafonable  writing  in  regard  to  which 
he  eicaped  puniC  ment,  ufed  afterwards  to  anfxer  to  his 
friends,  when  they  reproached  him  with  his  rafnnefs,  I 
Ir.ez  I  ~a-s  zzritirg  Tk;n  an  inch  of  the  gaUmct.  The  law 
being  both  afeertained  and  ftricfly  adhered  to,  he  had  been 
enabled  to  bring  his  words  and  politions  fo  nicely  within 
compafs. 

f  It  might  perhaps  alio  be  proved,  that  the  great  lenity 
ufed  in  England  in  the  adminiftration  of  criminal  jufrice, 
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The  foundation  of  that  law  principle,  or 
doctrine,  which  confines  the  exertion  of  the 
power  of  the  government  to  fuch  cafes  only  as 
are  expreffed  by  a  law  in  being,  v/as  laid  when 
the  Great  Charter  was  palled:  this  reftriclion 
was  implied  in  one  of  thofe  general  impartial 
articles  which  the  barons  united  with  the  peo¬ 
ple  to  obtain  from  the  fovereign.  The  crown, 
at  that  time,  derived  from  its  foreign  domi¬ 
nions  that  liability  and  inward  {Length  in  re¬ 
gard  to  the  Englilh  nation,  which  is  now  in  a 
fecret  hidden  manner  annexed  to  the  civil 
branch  or  its  office,  and  which,  though  ope¬ 
rating  by  different  means,  continues  to  main¬ 
tain  that  kind  of  confederacy  againll  it,  and 
union  between  the  different  orders  of  the  peo¬ 
ple.  By  the  article  in  Magna  Charta  here  al¬ 
luded  to,  the  fovereign  bound  himfelf  neither 
to  go,  nor  send,  upon  the  fubjedt,  otherwise 
than  by  the  trial  of  peers,  and  the  law  of  the 
land  *.  This  article  was,  however,  afterwards 

both  in  regard  to  the  mildnefs,  and  to  the  frequent  remit¬ 
ting,  of  phnifliments,  is  efTtntially  connected  with  the  fame 
circu  mftance  of  the  stability  of  the  government.  Experience 
fhows  that  it  is  needlefs  to  ufe  any  great  degree  of  harfhnefs 
and  feverity  in  regard  to  offenders;  and  the  fupreme  go¬ 
verning  authority  is  under  no  necelfity  of  (bowing  the  fob- 
ordinate  niagiftracies  any  bad  example  in  that  refpect. 

*  .  Nec  super  eum  ibimus,  uec  super  cum  miUemus,  nisi 

per  legale  judicium  pariurn  tel  per  legem  terra. — Cap.  xxix. 
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difregarded  in  pra&ice,  in  confequence  of  the 
lawful  efficiency  which  the  king  claimed  for 
his  proclamations,  and  efpecially  by  the  initia¬ 
tion  of  the  court  of  Star  Chamber ,  which 
grounded  its  proceedings  not  only  upon  thefe 
proclamations,  but  alfo  upon  the  particular 
rules  it  chofe  to  frame  within  itfelf.  By  the 
abolition  of  this  court  (and  alfo  of  the  Court  of 
High  CommJffion)  in  the  reign  of  Charles  the 
Firlt,  the  above  provifion  of  the  Great  Charter 
was  put  in  actual  force  ;  and  it  has  appeared 
by  the  event,  that  the  very  extraordinary  re- 
ftriciion  upon  the  governing  authority  we  are 
alluding  to,  and  its  execution,  are  no  more 
than  what  the  intrinfic  fituation  of  things,  and 
the  ftrength  of  the  conftitution,  can  bear  *. 

*  The  court  of  Star  Chamber  was  like  a  court  of  equity 
in  regard  to  criminal  matters ;  it  took  upon  itfelf  to  decide 
upon  thofe  cafes  of  offence  upon  which  the  ufual  courts 
of  law,  when  uninfluenced  by  the  crown,  refufed  to  decide, 
either  on  account  of  the  filence  of  the  laws  in  being,  or  of 
the  particular  rules  they  had  eftablifhed  within  themfelves; 
which  is  exactly  the  office  of  the  Court  of  Chancery  (and  of 
the  Exchequer)  in  regard  to  matters  of  property.  (See 
back,  p.  1  Sj).  The  great  ufefnlnefs  of  courts  of  this  kind 
has  caufcd  the  Courts  of  Equity,  in  regard  to  civil  matters, 
to  be  fuppcrted  and  continued;  but  experience  has  fliown, 
as  is  above  obferved,  that  no  effential  inconvenience  can 
arife  from  the  fubject  being  indulged  with  the  very  great 
freedom  he  has  acquired  by  the  total  abolition  of  all  arbi¬ 
trary  or  provifional  courts  in  regard  to  criminal  matters. 

The 
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The  law  dodirine  we  have  above  defcribed, 
and  its  being  ftricily  regarded  by  the  high  go¬ 
verning  authority,  I  take  to  be  the  moft  cha- 
radieriftic  circumftance  in  the  Englilh  govern¬ 
ment,  and  the  moft  pointed  proof  that  can  be 
given  of  the  true  freedom  which  is  the  confe- 
quence  of  its  frame.  The  pradtice  of  the 
executive  authority  thus  to  fiquare  its  motions 
upon  fuch  laws,  and  fuch  only,  as  are  afcer- 
tained  and  delared  before-hand,  cannot  be*  the 
refult  of  that  kind  of  liability  which  the  crown 
might  derive  from  being  fupported  by  an  arm¬ 
ed  forc.e,  or,  as  the  above-mentioned  author 
has  exprefled  it,  from  the  fovereign  being  the 
general  of  an  army ;  fuch  a  rule  of  adling  is 
even  contradictory  to  the  office  of  a  general : 
the  operations  of  a  general  eminently  depend 
for  their  fuccefs,  on  their  being  fudden,  un- 
forefeen,  attended  by  furprife. 

In  general,  that  liability  of  the  power  of  the 
Englilh  crown  we  have  defcribed  cannot  be 
the  refult  of  that  kind  of  lirength  which  arifcs 
from  an  armed  force:  the  kind  of  lirength 
which  is  conferred  by  fuch  a  weapon  as  an 
army,  is  too  uncertain,  too  complicate,  too 
liable  to  accidents:  in  a  word,  it  tails  infinitely 
ftiort  of  that  degree  of  fteadinefs  which  is  ne- 
ceftary  to  counterbalance,  and  at  lali  quiet, 
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thofe  extenfive  agitations  in  the  people  which 
fometimes  feem  to  threaten  the  deftruftion  of 
order  and  government.  An  army,  if  its  fup- 
port  be  well  directed,  may  be  ufeful  to  pre- 
-vent  this  reftleffnefs  in  the  people  from  begin¬ 
ning  to  exift ;  but  it  cannot  keep  it  within 
bounds,  when  it  has  once  taken  place. 

If  from  general  arguments  and  confidera- 
iions,  we  pafs  to  particular  facts,  we  fhall 
actually  find  that  the  crown,  in  England,  does 
not  rely  for  its  fupport,  nor  ever  has  relied, 
upon  the  army  of  which  it  has  the  command. 
From  the  earlieft  times,  that  is,  long  before 
the  invention  of  Handing  armies  among  Euro¬ 
pean  princes,  the  kings  of  England  poffeffied  an 
authority  certainly  as  full  and  extenfive  as  that 
which  they  do  new  enjoy.  After  the  weight 
they  derived  from  their  poffeffions  beyond  fea 
had  been  loft,  a  certain  arrangement  of  things 
began  to  be  formed  at  home,  which  fupplied 
them  with  a  firength  of  another  kind,  though 
not  lefs  folid:  and  they  began  to  derive  from 
the  civil  branch  of  their  regal  office  that  fecure 
power  which  no  other  nronarchs  had  ever 
poffeffied,  except  through  the  afhftance  of  le¬ 
gions  and  praetorian  guards,  or  of  armies  of 
Janiifaries,  or  of  Strelitzes. 

The  princes  of  the  houfe  of  Tudcr,  to  fpeak 
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of  a  very  remarkable  period  in  the  Englifh  hif- 
tory,  though  they  had  no  other  vifible  prefect 
force  than  inconiiderabie  reti;  ues  of  fervants, 
were  able  to  exert  a  power  equal  to  that  of  the 
molt  abfolute  monarchs  that  ever  reigned, 
equal  to  that  of  the  Domitians  or  Commoduses, 
or  of  the  Amuraths  or  Bajazets:  nay,  it  even 
was  fuperior,  if  we  confider  the  headinefs  and 
outward  (how  of  legality  with  which  it  was 
attended  throughout. 

The  hand  which  the  kings  of  the  houfe  of 
Stuart  wTere  able  to  make,  though  unarmed, 
and  only  fupported  by  the  civil  authority  of 
their  office,  during  a  long  courfe  of  years, 
againft  the  rehlefs  fpirit  which  began  to  adluate 
the  nation,  and  the  vehement  political  and  re¬ 
ligious  notions  that  broke  out  in  their  time,  is 
hill  more  remarkable  than  even  the  exorbitant 
power  of  the  princes  of  the  houfe  of  Tudor, 
during  whofe  reign  prepoffiehions  of  quite  a 
contrary  nature  were  univerfal. 

The  hruggle  opened  with  the  reign  of  James 
the  Firh;  yet  he  peaceably  weathered  the  be¬ 
ginning  horm,  and  tranfmitted  his  authority 
undiminilhed  to  his  fon.  Charles  the  Firh  was 
indeed  at  lah  crulhed  under  the  ruins  of  the 
conhitution:  but  if  we  confider  that,  after 
making  the  important  national  concehions  con¬ 
tained  in  the  Petition  of  Right,  he  was  able, 
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fingle  and  unarmed,  to  maintain  his  ground 
without  Jofs  or  real  danger,  during  a  fpace  of 
eleven  years,  that  is,  till  the  year  1640,  and 
ihofe  that  followed,  we  (hall  be  inclined  to 
think  that,  had  he  been  better  advifed,  he 
might  have  avoided  the  misfortunes  that  at 
length  befel  him. 

Even  the  events  of  the  reign  of  James  the  Se¬ 
cond  afford  a  proof  of  that  folidity  which  is  an¬ 
nexed  to  the  authority  of  the  Englitb  crown. 
Notwithftanding  the  whole  nation,  not  except¬ 
ing  the  army,  were  in  a  manner  unanimous 
againft  him,  he  was  able  to  reign  full  four  years, 
ftanding  (ingle  againft  all,  without  meeting 
with  any  open  refiftance.  Nor  was  fuch  jufti- 
nable  and  necefiary  refiftance  eafily  brought 
about  at  length*.  Though  it  is  not  to  be 

*  Mr.  Hume  is  rather  too  anxious  in  his  with  to  excul¬ 
pate  James  the  Second.  He  begins  the  conclufive  character 
he  gives  of  him,  with  reprefenting  him  as  a  prince  xihom  vc 
may  safely  pronounce  more  unfortunate  than  criminal.  If  we 
confider  the  folemn  engagements  entered  into,  not  by  his 
predeceflors  only,  but  bv  himfelf,  which  this  prince  endea¬ 
voured  to  break,  how  cool  and  deliberate  his  attack  on  the 
liberties  and  religion  of  the  people  was,  how  unprovoked 
the  attempt,  and  in  fnort  how  totally  deditute  he  was  of  any 
plea  of  felf-  defence  or  necediry,  a  plea  to  which  mod  of  the 
princes  who  have  been  at  variance  with  their  fubjefts  had 
fome  fort  cf  more  or  lefs  didant  claim,  we  fliail  look  upon 
him  as  being  perhaps  the  guiliied  monarch  that  ever  exifted. 
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doubted  that  the  dethroning  of  James  the  Se¬ 
cond  would  have  been  effected  in  the  iffue,  and 
perhaps  in  a  very  tragical  manner;  yet,  if  it 
had  not  been  for  the  affiftance  of  the  prince  of 
Orange,  the  event  would  certainly  have  been 
poftponed  till  a  few  years  later.  That  autho- 
ritv  on  which  James  relied  with  fo  much  con- 

J 

fidence,  was  not  annihilated  at  the  time  it  was, 
otherwife  than  by  a  ready  and  confiderable 
armed  force  being  brought  againft  it  from  the 
other  llde  of  the  fea,  like  a  folid  fortrefs,  which, 
though  without  any  vifible  out-works,  requires, 
in  order  to  be  compelled  to  furrender,  -to  be 
battered  with  cannon. 

If  we  look  into  the  manner  in  which  this 
country  has  been  governed  fince  the  revolution, 
we  lhall  evidently  fee  that  it  has  not  been  by 
means  of  the  army  the  crown  has  under  its 
"command,  that  it  has  been  able  to  preferve  and 
exert  its  authority.  It  is  not  by  means  of  their 
foldiers  that  the  kings  of  Great  Britain  prevent 
the  manner  in  which  elections  are  carried  on, 
from  being  hurtful  to  them;  for  thefe  foldiers 
muft  move  from  the  places  of  ele£Iion  one  day 
before  fuch  elections  are  begun,  and  not  re¬ 
turn  till  one  day  after  they  are  finilhed.  It  is  not 
by  means  of  their  military  force  that  they  pre¬ 
vent  the  feveral  kinds  of  civil  magiftracies  in 
the  kingdom  from  invading  and  leflening  their 
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prerogative ;  for  this  military  force  is  not  to  a£l 
till  called  for  by  thefe  latter,  and  under  their 
direction.  It.  is  not  by  means  of  their  army 
that  they  lead  the  two  branches  of  the  legifla- 
ture  into  that  refpect  of  their  regal  authority 
we  have  before  defcribed  ;  fince  each  of  thefe 
two  branches,  feveraliy,  is  polfelfed  with  an 
annual  power  of  diioanding  this  army  *. 

There  is  another  circumftance,  which,  ab- 
ftra£tedly  of  all  others,  makes  it  evident  that 
the  executive  authority  of  the  crown  is  not  fup- 
ported  by  the  army:  I  mean  the  very  fingular 
fubjeclion  in  which  the  military  is  kept  in  re¬ 
gard  to  the  civil  power  in  this,  country. 

In  a  country  where  the  governing  authority 
in  the  hate  is  fupportea  by  the  army,  the  mili¬ 
tary  profefilon,  who,  in  regard  to  the  other  pro- 
fefll  ons,  have  on  their  fide  the  advantage  of 
prefent  force,  being  now  moreover  counte¬ 
nanced  by  the  law,  immediately  acquire,  or  ra¬ 
ther  alfume,  a  general  afcendency ;  and  the  fo- 

*  The  generality  of  the  people  have  from  early  times 
been  fo  little  accuftomed  to  fee  any  difplay  of  force  ufed  to 
influence  the  debates  of  the  parliament,  that  the  attempt 
made  by  Charles  the  Firft  to  feize  the  five  members ,  attended 
by  a  rttinue  of  about  two  hundred  fervants,  was  the  ac¬ 
tual  fpark  that  fet  in  a  blaze  the  heap  of  combufribles 
which  the  preceding  contefts  had  accumulated.  The  par¬ 
liament,  from  that  faft,  took  a  pretence  to  make  military 
preparations  in  their  turn ;  and  then  the  civil  war  began. 
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vereign,  far  from  wifhing  to  difcourage  their 
claims,  feels  an  inward  haDDinefs  in  feeing:  that 
inftrument  on  which  he  refts  his  authority,  ad¬ 
ditionally  ftrengthened  by  the  refpect  ot  the 
people,  and  receiving  a  kind  of  legal  fandtion 
from  the  general  outward  confent. 

And  not  only  the  military  profeffion  at  large, 
but  the  individuals  belonging  to  it,  alfo  claim 
perfonally  a  pre-eminence:  chief  commanders, 
officers,  foldiers  or  janiffaries,  ail  claim,  in  their 
own  fpheres,  fome  fort  of  exclulive  privilege : 
and  thefe  privileges,  whether  of  an  honorary,  or 
of  a  more  fubftantial  kind,  are  violently  alTerted, 
and  rendered  grievous  to  the  reft  of  the  com¬ 
munity,  in  proportion  as  the  affiftance  of  the 
military  force  is  more  evidently  neceflary  to, 
and  more  frequently  employed  by,  the  govern¬ 
ment.  Thefe  things  cannot  be  otherwife. 

Now,  if  we  look  into  the  fa£ts  that  take 
place  in  England,  we  ftiall  find  that  a  quite 
different  order  prevails  from  what  is  above  de¬ 
scribed.  All  courts  of  a  military  kind  are  un¬ 
der  a  conftant  Subordination  to  the  ordinary 
courts  of  law.  Officers  who  have  abufed  their 
private  power,  though  only  in  regard  to  their 
own  foldiers,  may  be  called  to  account  before 
a  court  of  common  law,  and  compelled  to 
make  proper  Satisfaction.  Eve'll  any  flagrant 
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abufe  of  authority  committed  by  members  of 
courts-martial,  when  fitting  to  judge  their  own 
people,  and.  determine  upon  cafes  entirely  of 
a  military  kind,  makes  them  liable  to  the  ani- 
madverfion  of  the  civil  judge*. 

To 


*  A  great  number  of  inftances  might  be  produced. to 
prove  the  above-mentioned  fubjeftion  of  the  military  to 
the  civil  power.  '  I  {hall  introduce  one  which  is  particu¬ 
larly  remarkable :  1  meet  with  it  in  the  periodical  publi¬ 
cations  of  the  year  1746. 

A  lieutenant  of  marines,  whofe  name  was  Frye,  had 
been  charged,  while  in  the  Weft  Indies,  with  contempt  of 
orders,  for  having  refufed,  when  ordered  by  the  captain,  to 
affift  another  lieutenant  in  carrying  another  officer  prifoner 
on  board  the  {hip  :  the  two  lieutenants  wanted  to  have  the 
captain  give  the  o'der  in  writing.  For  this  lieutenant 
Frye  was  tried  at  Jamaica  by  a  court-martial,  and  fentenced 
to  fifteen  years’  imprisonment,  befides  being  declared  inca¬ 
pable  of  ferving  the  king.  He  was  brought  home  :  and 
his  cafe,  after  being  laid  before  the  privy  council,  appear¬ 
ing  in  a  juftifiable  light,  he  was  releafcd.  Some  time  after 
he  brought  an  action  againft  Sir  Chaloner  Og/e,  who  had 
fat  as  prefident  to  the  above  court-martial,  and  had  a  ver- 
di£t  in  his  favour  for  one  thouland  pounds  damages  (it  was 
alfo  proved  that  he  had  been  kept  fourteen  months  in  the 
mod  fevere  confinement  Defore  he  was  brought  to  his  trial). 
The  judge  moreover  informed  him  that  he  was  at  liberty  to 
bring  his  afition  againft  any  of  the  members  of  the  faid 
court-martial  he  could  meet  with.  The  following  part  of 
the  affair  is  ftill  more  remarkable. 

Upon  application  made  by  lieutenant  Frye,  Sir  John 
Willes,  lord  chief  juftice  of  the  Common  Pleas,  iffued 

his 
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To  the  above  fatls  concerning  the  pre-emi¬ 
nence  of  the  civil  over  the  military  power  at 

large, 

his  writ  againft  admiral  Mayne,  and  captain  Rentone,  two 
of  the  perfons  who  had  fat  in  the  above  court-martial,  who 
happened  to  be  at  that  time  in  England,  and  were  members 
of  the  court-martial  that  was  then  fitting  at  Deptford,  to 
determine  on  the  affair  between  admirals  Matthews  and 
Lefock,  of  which  admiral  Mayne  was  moreover  prefident; 
and  they  were  arrefted  immediately  after  the  breaking  up  of 
the  court.  The  other  members  refented  highly  what  they 
thought  an  infult :  they  met  twice  on  the  fubjeft,  and  came 
to  certain  resolutions ,  which  the  judge  advocate  wasdire&ed 
to  deliver  to  the  Board  of  Admiralty,  in  order  to  their  being 
laid  before  the  king.  In  thefe  refolutions  they  demanded 
“  fatisfaiflion  for  the  high  infult  on  their  prefident,  from  all 
“  perfons,  how  high  foever  in  office,  who  have  fet  on  foot 
“  this  arreft,  or  in  any  degree  advifed  or  promoted  it;— 
moreover  complaining,  that,  by  the  faid  arreft,  “  the  order, 
“  difcipline,  and  government  of  his  majefty’s  armies  by  fea 
“  was  diffiolved,  and  theftatute  13  Car.  II.  made  null  and 
“  void.” 

The  altercations  on  that  account  lafted  fome  months.  At 
length  the  court-martial  thought  it  neceflary  to  fubmit; 
and  they  fent  to  lord  chief  juftice  Willes  a  letter  figned 
by  the  feventeen  officers,  admirals,  and  commanders,  who 
compofed  it,  in  whit  h  they  acknowledged  that  “  the  resolu- 
“  fi<ms  of  the  16  and  21  May  were  unjust  and  unwarrantable, 
“  and  do  ask  pardon  of  his  lordship,  and  the  whole  Court  of 
“  Common  Pleas,  for  the  indignity  offered  to  him  and  the  court.” 

This  letter  judge  Willes  read  in  the  open  court,  and  di¬ 
rected  the  fame  to  be  regiftered  in  the  Remembrance  Office, 
“  as  a  memorial  to  the  present  and  future  ages,  that  whoever 
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large,  it  is  needlefs  to  add  that  all  offences  com¬ 
mitted  by  perfons  of  the  military  profeffion,  in 
regard  to  individuals  belonging  to  the  other 
claffes  of  the  people,  are  to  be  determined  upon 
by  the  civil  judge.  Any  ufe  they  may  make 
of  their  force,  unlefs  exprefsly  authorifed  and 
directed  by  the  civil  magiftrate,  let  the  occafion 
be  what  it  may,  makes  them  liable  to  be  con¬ 
victed  of  murder  for  any  life  that  may  have 
been  loft.  Pleading  the  duties  or  cuftoms  of 
their  profeffion,  in  extenuation  of  any  offence, 
is  a  plea  which  the  judge  will  not  fo  much  as 
underftand.  Whenever  claimed  by  the  civil 
power,  they  muft  be  delivered  up  immediately. 
Nor  can  it,  in  general,  be  faid  that  the  coun¬ 
tenance  fliown  to  the  military  profeffion  by  the 
ruling  power  in  the.  ftate  has  conftantlv  been 
fuch  as  to  infpire  the  bulk  of  the  people  with  a 
difpofition  tamely  to  bear  their  acts  of  oppref- 
ffon,  or  to  raife  in  magiftrates  and  juries  any 
degree  of  prepoffeflion  fufficient  to  lead  them 
always  to  determine  with  partiality  in  their  fa¬ 
vour  *. 

The 

,e  set  themselves  above  the  lair,  will,  in  the  end.  Jind  them- 
“  selves  mistaken.”  <  The  letter  from  the  court-martial,  to¬ 
gether  with  judge  Wiiles’s  acceptation,  were  inferted  in 
the  next  Gazette,  15th  November,  174S. 

*  The  reader  may  fee,  in  the  publications  of  the  year 
1770,  the  clamour  that  was  raifed  on  account  of  a  general 
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The  fubjeftion  of  the  military  to  the  civil 
power,  carried  to  that  extent  it  is  in  England, 
is  another  chara&eriftic  and  diftinclive  circum- 
ftance  in  the  Engliili  government. 

It  is  fufficiently  evident  that  a  king  does  not 
look  to  his  army  for  his  fupport,  who  takes  fo 
little  pains  to  bribe  and  unite  it  to  his  intereft. 

In  general,  if  we  confider  all  the  different 
circumftances  in  the  Englifh  government,  we 
fhall  find  that  the  army  cannot  poffibly  procure 
to  the  fovereign  any  permanent  ftreugth, — any 
ftrength  upon  which  he  can  rely,  and  from  it 
expeci  the  fuccefs  of  any  future  and  diflant 
meafures. 

The  public  notoriety  of  the  debates  in  par¬ 
liament  induces  all  individuals,  foldiers  as  well 
as  others,  to  pay  fome  attention  to  political 
fubjefts:  and  the  liberty  ot  fpeaking,  printing, 
and  intriguing,  being  extended  to  every  order 

in  the  army  (gen.  Ganfell)  having  availed  himfelf  of  the 
vicinity  of  his  foldiers  to  prevent  certain  fheriff’s  officers 
from  executing  an  arreft  upon  his  perfon,  at  Whitehall.  It 
however  appeared  that  the  general  had  done  nothing  more 
than  put  forth  a  few  of  his  men,  in  order  to  perplex  and 
aftonifh  the  fherifTs  officers  ;  and  in  the  mean  time  he  took 
an  opportunity  for  himfelf  to  flip  out  of  the  way.  The 
violent  clarriour  we  mention  was  no  doubt  owing  to 
the  party  fpirit  of  the  time ;  but  it  nevertheless  fhows 
what  the  notions  of  the  bulk  of  the  people  were  on  the 
fubjeft. 

G  g  2 


of 


452 


THE  CONSTITUTION 


of  the  nation  by  whom  they  are  furrounded, 
makes  them  liable  to  imbibe  every  notion  that 
may  be  direftly  contrary  to  the  views  of  that 
power  which  maintains  them. 

The  cafe  would  be  ftill  worfe  if  the  fovereign 
was  engaged  in  a  conteft  with  a  very  numerous 
part  of  the  nation.  The  general  concern  would 
increafe  in  proportion  to  the  vehemence  of  the 
parliamentary  debates:  individuals,  in  all  the 
different  claffes  of  the  public,  would  try  their 
eloquence  on  the  fame  fubje&s;  and  this  elo¬ 
quence  would  be  in  great  meafure  exerted, 
during  fuch  interefting  times,  in  making  con¬ 
verts  of  the  foldiery:  tbefe  evils  the  fovereign 
could  not  obviate,  nor  even  know,  till  it  fliould 
be  in  every  refpedl  too  late.  A  prince,  engag¬ 
ed  in  the  contefl:  we  fuppofe,  would  fcarcely 
have  completed  his  firft  preparations, — his  pro¬ 
ject  would  fcarcely  be  half  ripe  for  execution, 
— before  his  army  would  be  taken  from  him. 
And  the  more  powerful  this  army  might  be,  the 
more  adequate,  feemingly,  from  its  numbers, 
to  the  talk  it  is  intended  for,  the  more  open  it 
would  be  to  the  danger  we  mention. 

Of  this,  James  the  Second  made  a  very  re¬ 
markable  experiment.  He  had  augmented  his 
army  to  the  number  of  thirty  thoufand.  But 
when  the  day  came  in  which  their  fupport 
was  to  have  been  ufeful  to  him,  fome  deferted 

to 
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to  the  enemy;  others  threw  down  their  arms; 
and  thofe  who  continued  to  ftand  together, 
(bowed  more  inclination  to  be  IpeCtators  of, 
than  agents  in,  the  conteft.  In  Lhort,  lie  gave 
all  over  for  loft,  without  making  any  trial  of 
their  affiftance  *. 

From 

*  The  army  made  loud  rejoicings  on  the  day  of  the  ac¬ 
quittal  of  the  bishops,  even  in  the  prefence  of  the  king,  who 
had  purpofely  repaired  to  Hounflow  Heath  on  that  day. 
He  had  not  been  able  to  bring  a  Angle  regiment  to  declare 
an  approbation  of  his  meafures  in  regard  to  the  teft  and 
penal  ftatutes.  The  celebrated  ballad  Lero  lero  lillibulero, 
which  is  reported  to  have  had  fuch  an  influence  on  the 
minds  of  the  people  at  that  time,  and  of  which  biftiop 
Burnet  fays,  ‘c  never  perhaps  so  slight  a  thing  had  so  great  an 
“  effect,”  originated  in  the  army :  “  the  whole  army ,  and  at  last 
"  people  both  in  city  and  country ,  were  perpetually  singing  it.” 

To  a  king  of  England,  engaged  in  a  projeCt  againft  pub- 
lie  liberty,  a  numerous  army,  ready  formed  before-hand, 
mud,  in  the  prefent  fituation  of  things,  prove  a  very  great 
impediment ;  he  cannot  poflibly  give  his  attention  to  the 
proper  management  of  it:  the  lefs  fo,  as  his  meafures  for 
that  purpofe  muft  often  be  contradictory  to  thofe  he  is  to 
purfue  with  the  reft  of  the  people. 

If  a  king  of  England,  wifliing  to  fet  afide  the  prefent 
conftitution,  and  to  affimilate  his  power  to  that  of  the  other 
fovereigns  of  Europe,  was  to  do  me  the  honour  to  confult 
me  as  to  the  means  of  obtaining  fuccefs,  I  wouldrecommend 
to  him,  as  his  firft  preparatory  ftep,  and  before  his  real  pro¬ 
ject  is  even  fufneCted,  to  difband  his  army,  keeping  only  a 
ftrong  guard,  not  exceeding  twelve  hundred  men.  This 
done,  he  might,  by  means  of  the  weight  and  advantages  of 
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From  all  the  fafts  before-mentioned,  it  is 
evident  that  the  power  of  the  crown,  in  Eng¬ 
land,  refts  upon  foundations  quite  peculiar  to  it- 
felf,  and  that  its  fecurity  and  ftrength  are  ob¬ 
tained  by  means  totally  different  from  thofe  by 
which  the  fame  advantages  are  fo  incompletely 
procured,  and  fo  dearly  paid  for,  in  other 
countries. 

It  is  without  the  affiftance  of  an  armed  force 
that  the  crown,  in  England,  is  able  to  manifeft 
that  dauntlefs  independence  on  particular  in¬ 
dividuals,  or  whole  claffes  of  them,  with  which 
it  difcharges  its  legal  functions  and  duties.  It 
is  without  the  affiftance  of  an  armed  force,  it 
is  able  to  counterbalance  the  extenfive  and  un- 

Lis  place,  fet  himfelf  about  undermining  fuch  conftitutional 
laws  as  he  diflikes;  ufing  as  much  temper  as  he  can,  that  he 
may  have  the  more  time  to  proceed.  And  when  at  leng'h 
things  fliould  be  brought  to  a  crifis,  then  I  would  advife 
him  to  form  another  army,  out  of  thofe  friends  or  clafs  of 
the  people  whom  the  turn  and  incidents  of  the’ preceding 
contefts  will  have  linked  and  riveted  to  his  intereft:  with 
this  army  he  might  now  take  his  chance:  the  reft  would 
depend  on  his  generallhip,  and  even  in  a  great  meafure  on 
his  bare  reputation  in  that  rel'pedl. 

In  offering  my  advice  to  the  king  of  England,  I  would, 
however,  conclude  u  ith  obfei  ving  to  him,  that  his  fituation 
is  as  advantageous  to  the  full  as  that  of  any  king  upon 
earth,  and,  upon  the  whole,  thatall  the  advantages  that  can 
poffibly  arife  from  the  fuccefs  of  his  plan  cannot  make  it 
worth  his  while  to  undertake  it. 
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retrained  freedom  of  the  people,  it  is  able  to 
exert  that  refilling  llrength  which  conllantly 
keeps  increafmg  in  a  fuperior  proportion  to  the 
force  by  which  it  is  oppofed,  that  ballalling 
'  power  by  which,  in  the  midft  of  boilterous 
winds  and  gales,  it  recovers  and  rights  again 
the  velfel  of  the  Hate*. 

It  is  from  the  civil  branch  of  its  office  the 
crown  derives  that  llrength  by  which  it  fub- 
dues  even  the  military  power,  and  keeps  it  in 
a  Hate  of  fubje£lion  to  the  laws,  unexampled 

% 

in  any  other  country.  It  is  from  an  happy  ar¬ 
rangement  of  things  it  derives  that  uninter¬ 
rupted  lleadinefs,  that  indivifible  folidity,  which 
procures  to  the  fubjetl  both  fo  certain  a  pro¬ 
tection,  and  fo  extenfive  a  freedom.  It  is 
from  the  nation  it  receives  the  force  with  which 
it  governs  the  nation.  Its  refources  are  official 
energy,  and  not  compulfion, — free  atlion,  and 

*  There  is  a  number  of  circumflances  in  the  Englifh  go¬ 
vernment  which  thofeperfons  who  with  for  fpeculative  me¬ 
liorations,  fuch  as  parliamentary  reform,  or  other  changes 
of  a  like  kind,  do  not  perhaps  think  of  taking  into  con- 
fideration.  If  fo,  they  are,  in  their  proceedings,  in  danger 
of  meddling  with  a  number  of  firings,  the  exigence  of 
which  they  do  not  fufpech  While  they  only  mean  refor¬ 
mation  and  improvement,  they  are  in  danger  of  removing 
the  talisman  on  which  the  exigence  of  the  fabric  depends, 
or,  like  king  Nisus's  daughter,  of  cutting  off  the  fatal  hair 
with  which  the  fate  cf  the  city  is  conne&ed. 

G  g  4  not 


456 


THE  CONSTITUTION 


not  fear, — and  it  continues  to  reign  through  the 
political  drama,  the  ftruggle  of  the  voluntary 
x  paffions  of  thofe  who  pay  obedience  to  it*. 


CHAP.  XVIII. 

How  far  the  Examples  of  Nations  who  have  lost 
their  Liberty  are  applicable  to  England. 

Ev  ERY  government  (thofe  writers  obferve, 
who  have  treated  on  thefe  fubje£ts)  containing 
within  itfelf  the  efficient  caufe  of  its  ruin,  a 
caufe  which  is  effientially  connected  with  thofe 
very  circumftances  that  had  produced  its  pro- 
fperity;  the  advantages  attending  the  Engliffi 
government  cannot  therefore,  according  to 
thefe  writers,  exempt  it  from  that  latent  de¬ 
fect  which  is  fecretly  working  its  ruin;  and 
M.  de  Montelquieu,  giving  his  opinion  both 
on  the  caufe  and  the  effect,  fays  the  Engliffi 
conftitution  will  lofe  its  liberty,  will  periffi : 
“  Have  not  Rome,  Lacedaemon,  and  Carthage, 
“  perifhed?  It  will  periffi  when  the  legiflative 

*  Many  perfons,  fatisfied  with  feeing  the  elevation  and 
upper  parts  of  a  building,  thiijk  it  immaterial  to  give  a  look 
under  ground,  and  notice  the  foundation.  Thofe  readers 
therefore,  who  choofe,  may  confider  the  long  chapter  that 
has  juft  been  concluded,  as  a  kind  of  foreign  digreffion,  or 
parenthefis,  in  the  courfe  of  the  work. 
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“  power  fhall  have  become  more  corrupt  than 
“  the  executive.” 

Though  I  do  by  no  means  pretend  that  any 
human  eftablifhment  can  efcape  the  fate  to 
which  we  fee  every  thing  in  nature  is  fubjedt, 
nor  am  fo  far  prejudiced  by  the  fenfe  I  enter¬ 
tain  of  the  great  advantages  of  the  Englifh  go¬ 
vernment  as  to  reckon  among  them  that  of 
eternity, — I  will,  however,  obferve  in  genera], 
that,  as  it  differs  by  its  ftrudlure  and  refources 
'  from  all  thofe  with  which  hiftory  makes  us  ac¬ 
quainted,  fo  it  cannot  be  faid  to  be  liable  to 
the  fame  dangers.  To  judge  of  one  from  the 
other,  is  to  judge  by  analogy  wdiere  no  analo¬ 
gy  is  to  be  found ;  and  my  refpedt  for  the  au¬ 
thor  I  have  quoted  will  not  hinder  me  from 
faying  that  his  opinion  has  not  the  fame  weight 
with  me  on  this  occafion  that  it  has  on  many 
others. 

Having  negledled,  as  indeed  all  fyftematic 
writers  upon  politics  have  done,  to  inquire  at¬ 
tentively  into  the  real  foundations  of  power  and 
of  government  among  mankind,  the  principles 
he  lays  down  are  not  always  fo  clear,  or  even 
fo  juft,  as  we  might  have  expedled  from  a  man 
of  fo  acute  a  genius.  When  he  fpeaks  of  Eng¬ 
land,  for  inftance,  his  obfervations  are  much 
too  general :  and  though  he  had  frequent  oppor¬ 
tunities  of  converfing  with  men  w  ho  had  been 
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perfonally  concerned  in  the  public  affairs  of 
this  country,  and  he  had  been  himfelf  an  eye- 
witnefs  of  the  operations  of  the  Engliih  govern¬ 
ment,  yet,  when  he  attempts  to  defcribe  it,  he 
rather  tells  us  what  he  conjectured  than  what 
he  faw. 

The  examples  he  quotes,  and  the  caufes  of 
diflolution  which  he  afligns,  particularly  con¬ 
firm  this  obfervation.  The  government  of 
Rome,  to  fpeak  of  the  one  which,  having  gra¬ 
dually,  and  as  it  were  of  itfelf,  fallen  to  ruin, 
may  afford  matter  for  exact  reafoning,  had  no 
relation  to  that  of  England.  The  Roman  peo¬ 
ple  were  not,  in  the  latter  ages  of  the  com¬ 
monwealth,  a  people  of  citizens  but  of  con¬ 
querors.  Rome  was  not  a  {late,  but  the  head 
of  a  ftate.  By  the  immenfity  of  its  conquefts, 
it  came  in  time  to  be  in  a  manner  only  an  ac- 
ceflary  part  of  its  own  empire.  Its  power  be¬ 
came  fo  great,  that,  afier  having  conferred  it. 
It  was  at  length  no  longer  able  to  refume  it : 
and  from  that  moment  it  became  itfelf  fubjefl- 
ed  to  it,  for  the  fame  reafon  that  the  provinces 
were  fo. 

The  fall  of  Rome,  therefore,  was  an  event 
peculiar  to  its  fituation;  and  the  change  of 
manners  which  accelerated  this  fall,  had  alfo 
an  effeft  which  it  could  not  have  had  but  in 
that  fame  fftuation.  Men  who  had  drawn  to 

them- 


OF  ENGLAND. 


459 


themfelves  all  the  riches  of  the  world,  could  no 
longer  be  content  with  the  fupper  of  Fabricius, 
and  the  cottage  of  Cincinnatus.  The  people 
who  were  mailers  of  all  the  corn  of  Sicily  and 
Africa,  weye  no  longer  obliged  to  plunder  their 
neighbours  of  theirs.  All  poflible  enemies,  be¬ 
sides,  being  exterminated,  Rome,  whofe  power 
was  military,  became  to  be  no  longer  an  army; 
and  that  was  the  aera  of  her  corruption ;  if,  in¬ 
deed,  we  ought  to  give  that  name  to  what  was 
the  inevitable  confequence  of  the  nature  of 
things. 

In  a  word,  Rome  was  deffined  to  lofe  her 
liberty  when  floe  loll  her  empire  ;  and  fhe  was 
dellined  to  lofe  her  empire,  whenever  fhe 
fhould  begin  to  enjoy  it. 

But  England  forms  a  fociety  founded  upon 
principles  entirely  different.  Here,  all  liberty 
and  power  are  not  accumulated  as  it  were  in 
one  point,  fo  as  to  leave,  every  where  elfe, 
only  flavery  and  mifery,  confequently  only  feeds 
of  divifion  and  fecret  animofity.  From  one  end 
of  the  illand  to  the  other  the  fame  laws  take 
place,  and  the  fame  interefls  prevail :  the  whole 
nation,  befides,  equally  concurs  in  the  framing 
of  the  government :  no  one  part,  therefore,  has 
caufe  to  fear  that  the  other  parts  will  fuddenly 
fupply  the  necelfary  forces  to  dellroy  its  liber¬ 
ty  :  and  the  whole  have,  of  courfe,  no  occa- 
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lion  for  thofe  ferocious  kinds  of  virtue  which 
are  indifpenfably  neceffary  to  thofe  who,  from 
the  fituation  to  w’hich  they  have  brought  them- 
felves,  are  continually  expofed  to  dangers,  and 
after  having  invaded  every  thing,  muft  abftain 
from  every  thing. 

The  fituation  of  the  people  of  England, 
therefore,  elfentially  differs  from  that  of  the 
people  of  R,ome.  The  form  of  the  Englifh 
government  does  not  differ  lefs  from  that  of 
the  Roman  republic:  and  the  great  advantages 
it  has  over  the  latter,  for  preferving  the  liberty 
of  the  people  from  ruin,  have  been  defcribed 
at  length  in  the  courfe  of  this  work. 

Thus,  for  infiance,  the  ruin  of  the  Roman 
republic  was  principally  brought  about  by  the 
exorbitant  power  to  which  feveral  of  its  citi¬ 
zens  were  fuccelfively  enabled  to  rife.  In  the 
latter  age  of  the  commonwealth,  thofe  citizens 
went  fo  far  as  to  divide  among  themfelves  the 
dominions  of  the  republic  in  much  the  fame 
manner  as  they  might  have  done  lands  of  their 
own.  And  to  them  others  in  a  fhort  time  fuc- 
ceeded,  who  not  only  did  the  fame,  but  even 
proceeded  to  that  degree  of  tyrannical  info- 
Icnce,  as  to  make  cellions  to  each  other,  by 
exprefs  and  formal  compa&s,  of  the  lives  of 
thoufands  of  their  fellow-citizens.  But  the 
great  and  conftant  authority  and  weight  of  the 
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crown,  in  England,  prevent,  in  their  very  begin¬ 
ning,  as  we  have  feen,  all  misfortunes  of  this 
kind ;  and  the  reader  may  recollect  what  has 
been  faid  before  on  that  fubjedh 

At  lad  the  ruin  of  the  republic,  as  every  one 
knows,  was  completed.  One  of  thofe  power¬ 
ful  citizens  to  whom  we  alluded,  in  procefs  of 
time,  found  means  to  exterminate  all  his  com¬ 
petitors:  he  immediately  affumed  to  himfelf 
the  whole  power  of  the  date,  and  edablidied 
for  ever  after  an  arbitrary  monarchy.  But  fuch 
a  fudden  and  violent  eftabhfhment  of  a  monar¬ 
chical  power,  with  all  the  fatal  confequences 
that  would  refult  from  fuch  an  event,  are  cala¬ 
mities  which  cannot  take  place  in  England. 
That  fame  kind  of  power  has  here  exifted  for 
ages:  it  is  circumfcribed  by  fixed  laws,  and 
edabliflted  upon  regular  and  wrell-known  foun¬ 
dations. 

Nor  is  there  any  great  danger  that  this  power 
may,  by  means  of  thofe  legal  prerogatives  it 
already  pofleffes,  fuddenly  afifume  others,  and  at 
lad  openly  make  itfelf  abfolute.  The  important 
privilege  of  granting  to  the  crown  its  necedary 
fupplies,  we  have  before  obferved,  is  veded  in 
the  nation :  and  how  extenfive  foever  the  prero¬ 
gatives  of  a  king  of  England  may  be,  it  con- 
dantly  lies  in  the  power  of  his  people  either  to 
grant  or  deny  him  the  means  of  exercifing  them. 
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This  right,  pofleffed  by  the  people  of  Eng¬ 
land,  conftitutes  the  great  difference  between 
them  and  all  the  other  nations  that  live  under 
monarchical  governments.  It  likewife  gives 
them  a  great  advantage  over  fuch  as  are  formed 
into  republican  ftates,  and  confers  on  them  a 
means  of  influencing  the  conduct  of  the  go¬ 
vernment,  not  only  more  effectually,  but  alfo 
(which  is  more  in  point  to  the  fubject  of  this 
chapter)  incomparably  more  lafting  and  fecure 
than  thofe  referved  to  the  people,  in  the  ftates 
we  mention. 

In  thofe  ftates,  the  political  rights  which 
ufually  fall  to  the  fhare  of  the  people  are  thofe 
of  voting  in  general  affemblies,  either  when  laws 
are  to  be  enabled,  or  magiftrates  to  be  elected. 
But  as  the  advantages  ariling  from  thefe  general 
rights  of  giving  votes  are  never  very  clearly  af- 
certained  by  the  generality  of  the  people,  fo 
neither  are  the  confequences  attending  particu¬ 
lar  forms  or  modes  of  giving  thefe  votes  gene¬ 
rally  and  completely  underftood.  They  accord¬ 
ingly  never  entertain  any  ftrong  and  conftant 
preference  for  one  method  rather  than  another; 
and  it  hence  ahvays  proves  but  too  eafy  a  thing 
in  republican  ftates,  either  by  infidious  propo- 
fals  made  at  particular  times  to  the  people,  or 
by  well-contrived  precedents,  or  other  means, 
firft  to  reduce  their  political  privileges  to  mere 
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ceremonies  and  forms,  and,  at  lafi,  entirely  to 
abolifh  them. 

Thus,  in  the  Roman  republic,  the  mode 
which  was  conftantly  in  ufe  for  about  one  hun¬ 
dred  and  fifty  years,  of  dividing  the  citizens 
into  centurice  when  thev  gave  their  votes,  re- 
duced  the  right  of  the  greater  part  of  them,  dur¬ 
ing  that  time,  to  little  more  than  a  fhadow. 
After  the  mode  of  dividing  them  by  tribes  had 
been  introduced  by  the  tribunes,  the  bulk  of  the 
citizens  indeed  were  not,  when  it  was  ufed,  un¬ 
der  fo  great  a  difadvantage  as  before  ;  but  yet 
the  great  privileges  exercifed  by  the  magifirates 
in  all  the  public  affemblies,  the  power  they  af- 
fumed  of  moving  the  citizens  out  of  one  tribe 
into  another,  and  a  number  of  other  circum- 
fiances,  continued  to  render  the  rights  of  the 
citizens  more  and  more  inefficient;  and  in  fade 
we  do  not  find  that  when  thofe  rights  were  at 
lafi  entirely  taken  from  them,  they  expreffed 
any  very  great  degree  of  difeontent. 

In  Sweden  (the  former  government  of  which 
partook  much  of  the  republican  form)  the  right 
allotted  to  the  people  in  the  government  was 
that  of  fending  deputies  to  the  general  fiates  of 
the  kingdom,  who  were  to  give  their  votes  on  the 
refolutions  that  were  to  be  taken  in  that  affem* 
bly.  But  the  privilege  of  the  people  of  fending 
fuch  deputies  was,  in  the  firfi  place,  greatly  di- 
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minifhed  by  feveral  effential  difad  vantages  under 
which  thefe  deputies  were  placed  with  refpedt 
to  the  body,  or  order,  of  the  nobles.  The  fame 
privilege  of  the  people  was  farther  lelfened  by 
their  deputies  being  deprived  of  the  right  of 
freely  laying  their  different  propofals  before  the 
dates,  for  their  affent  or  diffent;  and  by  vefting 
the  exclufive  right  of  framing  fuch  propofals  in 
a  private  affembly,  which  was  called  the  secret 
committee.  Again,  the  right  allowed  to  the  or¬ 
der  of  the  nobles,  of  having  a  number  of 
members  in  this  fecret  committee,  double  to 
that  of  all  the  other  orders  taken  together, 
rendered  the  rights  of  the  people  ftill  more  in¬ 
effectual.  At  the  lad  revolution,  the  rights 
we  mention  have  been  in  a  manner  taken  from 
the  people;  and  they  do  not  feem  to  have  made 
any  great  efforts  to  preferve  them*. 

But  the  fituation  of  affairs  in  England  is  to¬ 
tally  different  from  that  which  we  have  juft  de- 
feribed.  The  political  rights  of  the  people  are 
infeparablyconnefled  with  the  right  of  property, 

*  I  might  have  produced  examples  of  a  number  of  re¬ 
publican  Hates,  in  which  the  people  have  been  brought,  at 
one  time  or  other,  to  fubmit  to  the  lofs  of  their  political 
privileges.  In  the  Venetian  republic,  for  infhnce,  the 
riaht,  now  exclufivelv  veiled  in  a  certain  number  of  fa- 
milies,  of  enabling  laws,  and  electing  the  doge  and  other 
magiflrates,  was  originally  veiled  in  the  whole  people. 
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— with  a  right  which  it  is  as  difficult  to  invali¬ 
date  by  artifice,  as  it  is  dangerous  to  attack  by 
force,  and  which  we  fee  that  the  molt  arbitrary 
kings,  in  the  full  career  of  their  power,  have 
never  offered  to  violate  without  the  greateft  pre- 
cautions.  A  king  of  England  who  would  enflave 
his  people,  muft  begin  with  doing,  for  his  firft 
a«ff,  what  all  other  kings  referve  for  the  laft ;  and 
he  cannot  attempt  to  deprive  his  fubjefts  of 
their  political  privileges,  without  declaring  war 
againft  the  whole  nation  at  the  fame  time,  and 
attacking  every  individual  at  once  in  his  moft 
permanent  and  bed  underftood  intereft. 

The  means  poffeffed  by  the  people  of  Eng¬ 
land,  of  influencing  the  conduft  of  the  govern¬ 
ment,  is  not  only  in  a  manner  fecure  againft  any 
danger  of  being  taken  from  them  :  it  is  more¬ 
over  attended  with  another  advantage  of  the 
greateft  importance ;  which  is  that  of  conferring 
naturally,  and  as  it  were  neceffarily,  on  thofe  to 
whom  they  intruft  the  care  of  their  intercfts,  the 
great  privilege  we  have  before  defcribed,  of  de¬ 
bating  among  themfelves,  whatever  qucftions 
they  think  conducive  to  the  good  of  their  con- 
ftituents,  and  of  framing  whatever  bills  they 
think  proper,  and  in  what  terms  they  choofe. 

This  privilege  of  ftarting  new  fubjecls  of  deli¬ 
beration,  and,  in  ffiort,of/?7’0/)0zr;ir//««rinthebuli- 
nefs  of  legiflation,  which,  in  England,  is  allotted 
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to  the  reprefentatives  of  the  people,  forms 
another  capital  difference  between  the  Englifh 
conftitution,  and  the  government  of  other  free 
ftates,  whether  limited  monarchies  or  common¬ 
wealths,  and  prevents  that  which,  in  thofe 
ftates,  proves  a  moft  effectual  means  of  fub- 
verting  the  laws  favourable  to  public  liberty, 
— I  mean  the  undermining  of  thefe  laws  by  the 
precedents  and  artful  practices  of  thofe  who 
are  inverted  with  the  executive  power  in  the 
government. 

In  the  ftates  we  mention,  the  active  fliare,  or 
the  bufinefs  of  propounding,  in  legiflation,  being 
ever  allotted  to  thofe  perfons  who  are  inverted 
with  the  executive  authority,  they  not  only 
poffefs  a  general  power,  by  means  of  infi- 
dious  and  well-timed  propofals  made  to  the 
people,  of  getting  thofe  laws  repealed  which 
fets  bounds  to  their  authority ;  but  when  they 
do  not  choofe  openly  to  difcover  their  wifhes 
in  that  refpect,  or  perhaps  are  even  afraid  of 
failing  in  the  attempt,  they  have  another  re- 
fource"  which,  though  flower  in  its  operation, 
is  not  lefs  effectual  in  the  iffue.  They  neg- 
ledl  to  execute  thofe  laws  which  they  diflike, 
or  deny  the  benefit  of  them  to  the  feparate 
ftraggling  individuals  who  claim  it,  and,  in 
fhort,  introduce  practices  that  are  direclly 
repugnant  to  them.  Thefe  pradtices  in  a 
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course  of  time  become  refpedtable  usages,  and 
at  length  obtain  the  force  of  laws. 

The  people,  even  where  they  are  allowed  a 
lhare  in  legillation,  being  ever  passive  in  the  ex- 
ercife  of  it,  have  no  opportunities  of  framing 
new  provifions  by  which  to  remove  thefe  fpu- 
rious  practices  or  regulations,  and  declare 
what  the  law  in  reality  is.  The  only  refource 
of  the  citizens,  in  fuch  a  hate  of  things,  is 
either  to  be  perpetually  cavilling,  or  openly  to 
oppofe:  and,  always  exerting  themfelves  either 
too  foon  or  too  late,  they  cannot  come  forth  to 
defend  their  liberty,  without  incurring  the 
charge,  either  of  difaffeftion,  or  of  rebellion. 

And  while  the  whole  clafs  of  politicians, 
who  are  conftantly  alluding  to  the  ufual 
forms  of  limited  governments,  agree  in  de¬ 
ciding  that  freedom,  when  once  loft,  cannot 
be  recovered*,  it  happens  that  the  maxim 
principiis  obsta ,  which  they  look  upon  as  the 
fafeguard  of  liberty,  and  which  they  accordingly 
never  ceafe  to  recommend,  befides  its  requir¬ 
ing  a  degree  of  watchfulnefs  incompatible 
with  the  fituation  of  the  people,  is  in  a  man¬ 
ner  impra&icable. 

But  the  operation  of  preferring  grievances, 

*  “  Ye  free  nations,  remember  this  maxim  :  Freedom 
“  may  be  acquired,  but  it  cannot  be  recovered.”  Ruusseait’s 
Social  Compact,  chap.  VIII. 
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which  in  other  governments  is  a  conftant  fore¬ 
runner  of  public  commotions,  and  that  of 
framing  new  law  remedies,  which  is  fo  jealoufly 
fecured  to  the  ruling  powers  of  the  date,  are,  in 
England,  the  conftitutional  and  appropriated 
offices  of  the  reprefentatives  of  the  people. 

How  long  foever  the  people  may  have  remain¬ 
ed  in  a  ftate  of  fupiuenefs,  as  to  their  moft  valu¬ 
able  interefts,  whatever  may  have  been  the  neg¬ 
lect  and  even  the  errors  of  their  reprefentatives, 
the  inftant  the  latter  come  either  to  fee  thefe 
errors,  or  to  have  a  fenfe  of  their  duty,  they 
proceed,  by  means  of  the  privilege  we  mention, 
to  aboliffi  thofe  abufes  or  practices  which,  dur¬ 
ing  the  preceding  years,  had  taken  place  of  the 
laws.  To  how  low  foever  a  ftate  public  liberty 
may  happen  to  be  reduced,  they  take  it  where 
they  find  it,  lead  it  back  through  the  fame  path, 
and  to  the  fame  point,  from  which  it  had  been 
compelled  to  retreat  j  and  the  ruling  power, 
whatever  its  ufurpations  may  have  been, — how 
far  foever  it  may  have  overflowed  its  banks,— 
is  ever  brought  back  to  its  old  limits. 

To  the  exertions  of  the  privilege  we  mention, 
were  owing  the  frequent  confirmations  and  eluci¬ 
dations  of  the  Great  Charter  that  took  place  in 
different  reigns.  By  means  of  the  fame  privilege 
the  aft  was  repealed,  without  public  commotion, 
which  had  enafted  that  the  king’s  proclamation 
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ihould  have  the  force  of  law:  by  this  a£t  pub¬ 
lic  liberty  feemed  to  be  irretrievably  loft. ;  and 
the  parliament  which  pafled  it,  feemed  to  have 
done  what  the  Danifti  nation  did  about  a  cen¬ 
tury  afterwards.  The  fame  privilege  procured 
the  peaceable  abolition  of  the  court  of  Star 
Chamber, — a  court  which,  though  in  itfelf  il¬ 
legal,  had  grown  to  be  fo  refpe&ed  through 
the  length  of  time  it  had  been  fuffered  to  exift, 
that  it  feemed  to  have  for  ever  fixed  and  ri¬ 
veted  the  unlawful  authority  it  conferred  on 
the  crown.  By  the.  fame  means  was  fet  afide 
the  power  which  the  privy  council  had  af- 
fumed  of  imprifoning  the  fubjedt  without 
admitting  to  bail,  or  even  mentioning  any 
caufe.  This  power  was,  in  the  firft  inftance,  de¬ 
clared  illegal  by  the  Petition  of  Right  ;  and  the 
attempts  of  both  the  crown  and  the  judges  to 
invalidate  this  declaration,  by  introducing  or 
maintaining  practices  that  were  derogatory  to 
it,  were  as  often  obviated,  in  a  peaceable  man¬ 
ner,  by  frefli  declarations,  and,  in  the  end,  by 
the  celebrated  Habeas  Corpus  a£t*. 

I  (hall 

*  The  cafe  of  the  general  warrants  may  alfo  be  men¬ 
tioned  as  an  inftance.  The  ifluing  of  fuch  warrants,  with 
the  name  of  the  perfon  to  be  arrefted  left  blank,  was  a  prac¬ 
tice  that  had  been  followed  in  the  fecretaries  of  ftate’s  office 
for  above  fixty  years.  In  a  government  differently  confti- 
tuted,  that  is,  in  a  government  in  which  the  magiftrates,  or 
executive  power,  ffiould  have  been  poffeffed  of  the  key  of 
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I  fhall  take  this  opportunity  of  obferving,  in 
general,  how  the  different  parts  of  the  Englifh 
government  mutually  aff  ft  and  fupport  each 
other.  It  is  becaufe  the  whole  executive  au¬ 
thority  of  the  ftate  is  vefted  in  the  crown,  that 
the  people  may  without  danger  delegate  the 
care  of  their  liberty  to  reprefentatives : — it  is 
becaufe  they  fliare  in  the  government  only 
through  thefe  reprefentatives,  that  they  are 
enabled  to  poffefs  the  great  advantage  arifing 
from  framing  and  propofing  new  laws  ;  but  for 
this  purpofe  it  is  again  absolutely  neceffary 
that  a  correspondent  prerogative  of  the  croton , 
that  is  to  fay,  a  veto  of  extraordinary  power, 
fhould  exift  in  the  ftate. 

It  is,  on  the  other  hand,  becaufe  the  balance 
of  the  people  is  placed  in  the  right  of  granting 
to  the  crown  its  neceffary  Supplies,  that  the 
latter  may,  without  danger,  be  intrufted  with 
the  great  authority  we  mention;  and  that  the 
right,  for  it  (lance,  which  is  vefted  in  it,  of 

legiflation,  it  is  difficult  to  fay  how  the  conteft  might  have 
been  termirrted  ;  thefe  magifirates  would  have  been  but 
indifferently  inclined  to  frame  and  bring  forth  a  declaration 
by  which  to  abridge  their  affumed  authority.  In  the  repub¬ 
lic  of  Geneva,  the  magiftracy,  inftead  of  refcinding  the 
judgment  againll  M.  Rouffeau,  of  which  the  citizens 
complained,  chofe  rather  openly  to  avow  the  maxim,  that 
Handing  uses  were  valid  derogations  to  the  written  law', 
and  ought  to  fuperfede  it.  This  rendered  the  clamour 
pnore  violent  than  before. 
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judging  of  the  proper  time  for  calling  and  dif- 
folving  parliaments  (a  right  abfolutely_necef- 
farv  to  its  prefervation*)  may  exift  without 
producing,  ipso  facto,  the  ruin  of  public  liberty. 
The  moll  lingular  government  upon  earth,  and 
which  has  carried  fartheft  the  liberty  of  the 
individual,  was  in  danger  of  total  deftrudlion, 
when  Bartholomew  Columbus  was  on  his  paf- 
fage  to  England,  to  teach  Henry  the  Seventh 
the  way  to  Mexico  and  Peru. 

As  a  concluiion  of  this  fubj eft  (which  might 
open  a  field  for  fpeculation  without  end)  I  lhall 
take  notice  of  an  advantage  peculiar  to  the 
Englifh  government,  and  which,  more  than  any 
other  we  could  mention,  mull  contribute  to 
its  duration.  All  the  political  paffions  of  man¬ 
kind,  if  we  attend  to  it,  are  Tatisfied  and  pro¬ 
vided  for  in  the  Englifh  government ;  and 
whether  wTe  look  at  the  monarchical,  the  arif- 
tocratical,  or  the  democratical  part  of  it,  we 
find  all  thofe  powers  already  fettled  in  it  in  a 
regular  manner,  which  have  an  unavoidable 
tendency  to  arife  at  one  time  or  other,  in  all 
human  focieties, 

*  As  affairs  are  Gtuated  in  England,  the  difTolution  of 
a  parliament  on  the  part  of  the  crown  is  no  more  than  an 
appeal  either  to  the  people  themfelves,  or  to  another  par¬ 
liament. 
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If  we  could  for  an  inftant  fuppofe  that  the 
Englifh  form  of  government,  inftead  of  having 
been  the  effe£t  of  a  concurrence  of  fortunate 
circumftances,  had  been  eftablifhed  from  a 
fettled  plan  by  a  man  who  had  difcovered, 
before-hand  and  by  reafoning,  all  thofe  advan¬ 
tages  refulting  from  it  which  we  now  perceive 
from  experience,  and  had  undertaken  to  point 
them  out  to  other  men  capable  of  judging  of 
what  he  faid  to  them,  the  following  is,  moft 
likely,  the  manner  in  which  he  would  have 
expreffed  himfelf. 

‘  Nothing  is  more  chimerical  (he  would  have 
4  faid)  than  a  ftate  either  of  total  equality,  or 
4  total  liberty  among!!  mankind.  In  all  fo- 
4  cieties  of  men,  fome  power  will  neceffarily 
4  arife.  This  power,  after  gradually  becoming 
4  confined  to  a  fmaller  number  of  perfons,  will, 

4  by  a  like  necelfity,  at  laft  fall  into  the  hands 
4  of  a  fingle  leader;  and  thefe  two  effects  (of 
4  which  you  may  fee  conftant  examples  in  hif- 
4  tory)  ariling  from  the  ambition  of  one  part  of 
4  mankind,  and  from  the  various  affections 
4  and  paffions  of  the  other,  are  abfolutely 
4  unavoidable. 

4  Let  us,  therefore,  admit  this  evil  at  once, 

4  fince  it  Is  impoffible  to  avoid  it.  Let  us,  of 
4  ourfelves,  eftablifh  a  chief  among  us,  fince  we 

4  mull. 
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e  muft,  fome  time  or  other,  fubmit  to  one:  we 
<  (hall  by  this  means  effectually  prevent  the 
4  conflicts  that  would  arife  among  the  compe- 
c  titors  for  that  ftation.  But  let  us,  above  all, 

*  avoid  plurality;  left  one  of  the  chiefs,  after 
4  fucceflively  raifing  himfelf  on  the  ruins  of  his 
‘  rivals,  fhould,  in  the  end,  eftablifh  defpotifm, 
4  and  that  through  a  train  of  incidents  the  moft 
4  pernicious  to  the  nation. 

*  Let  us  even  give  him  every  thing  we  can 
x  pofhbly  confer  without  endangering  our  fe- 

*  curity.  Let  us  call  him  our  fovereign;  let  us 

*  make  him  confider  the  ftate  as  being  his  own 

*  patrimony;  let  us  grant  him,  in  fhort,  fuch 

*  perfonal  privileges  as  none  of  us  can  ever 

*  hope  to  rival  him  in;  and  we  fhall  find  thofe 
4  things  which  we  were  at  firft  inclined  to  con- 

*  fider  as  a  great  evil,  will  be  in  reality  a  fource 

*  of  advantage  to  the  community.  We  fhall 

*  be  the  better  able  to  fet  bounds  to  that  power 
4  which  we  fhall  have  thus  afcertained  and  fix- 

*  ed  in  one  place.  We  fhall  thus  render  more 
4  interefted  the  man  whom  we  fhall  have  put 
‘  in  poffeffion  of  fo  many  advantages,  in  the 

*  faithful  difcharge  of  his  duty;  and  we  fhall 
4  procure,  for  each  of  us,  a  powerful  protector 
4  at  home,  and  for  the  whole  community,  a 

*  defender  againft  foreign  enemies,  fuperior  to 

*  all 
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4  all  pofiible  temptation  of  betraying  his  coun- 

*  try. 

4  You  may  alfo  have  obferved  (he  would 

*  continue)  that,  in  all  Hates,  there  naturally 
4  arifes  around  the  perfon,  or  perfons,  who  are 
‘  invefted  with  the  public  povrer,  a  clafs  of  men, 
4  who,  without  having  any  actual  fhare  in  that 
4  power,  yet  partake  of  its  luftre, — who,  pre- 
4  tending  to  be  diftinguiflied  trom  the  reft  of  the 
4  community,  do  from  that  very  circumftance 
1  become  diftinguiflied  from  it  ;  and  this  diftinc- 

*  tion,  though  only  matter  of  opinion,  and  at 

*  firft  thus  furreptitioufly  obtained,  yet  may  be- 

*  come  in  time  the  fource  of  very  grievous 
4  effe£fs. 

*  Let  us  therefore  regulate  this  evil,  which  we 
4  cannot  entirely  prevent.  Let  useftablifli  this 
4  clafs  of  men,  who  would  otherwife  grow  up 

*  among  us  without  our  knowledge,  and  gradu> 

*  ally  acquire  the  moft  pernicious  privileges. 
4  Let  us  grant  them  diftinftions  that  are  vifible 
‘  and  clearly  afcertained:  their  nature  will  by 
4  this  means  be  the  belter  underftood,  and  they 

‘  will  of  courfe  be  much  lefs  likely  to  become 

\ 

4  dangerous.  By  this  means  alfo,  we  fhall  pre- 
‘  elude  all  other  perfons  from  the  hopes  of 
4  ufurping  them.  As  to  pretend  to  diftin&ions 
4  can  thenceforward  be  no  longer  a  title  to  ob- 

4  tain 
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4  tain  them,  every  one  who  fhall  not  be  ex- 

*  prefsly  included  in  their  number  muft  con- 

*  tinue  to  confefs  himfelf  one  of  the  people ; 

*  and,  juft  as  we  faid  before,  let  us  choofe  our- 
4  felves  one  mafter  that  we  may  not  have  fifty, 

*  fo  let  us  again  fay  here,  let  us  eftablifh  three 

*  hundred  lords,  that  we  may  not  have  ten 
4  thoufand  nobles. 

4  Befides,  our  pride  will  better  reconcile  itfelf 
4  to  a  fuperiority  which  it  will  no  longer  think 
4  of  difputing.  Nay,  as  they  will  themfelves  fee 
4  us  to  be  before-hand  in  acknowledging  it, 
4  they  will  think  themfelves  under  no  necefiity 
4  of  being  infolent  to  furnifh  us  a  proof  of  it. 
4  Secure  as  to  their  privileges,  all  violent  mea- 
4  fureson  their  part  for  maintaining,  and  at  laft 
4  perhaps  extending  them,  will  be  prevented: 
4  they  will  never  combine  together  with  any 
4  degree  of  vehemence,  but  when  they  really 
4  have  caufe  to  think  themfelves  in  danger ;  and 
4  by  having  made  them  indifputablv  great  men, 
4  we  Ihall  have  a  chance  of  often  feeing  them 
4  behave  like  modeft  and  virtuous  citizens. 

4  In  fine,  by  being  united  in  a  regular  aflem- 
4  bly,  they  will  form  an  intermediate  body  in 
4  the  ftate,  that  is  to  fay,  a  very  ufeful  part  of 
4  the  government. 

4  It  is  alfo  neceftary  (our  lawgiver  would 
f  farther  add)  that  we,  the  people,  fhould  have 

4  an 
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‘  an  influence  upon  government:  it  is  neceffary 

*  for  our  own  fecurity  ;  it  is  no  lefs  neceffary 

*  for  the  fecurity  of  the  government  itfelf.  But 
‘  experience  mud  have  taught  you,  at  the  fame 

*  time,  that  a  great  body  of  men  cannot  acf, 

*  without  being,  though  they  are  not  aware  of 
‘  it,  the  inftruments  of  the  defigns  of  a  fmall 

*  number  of  perfons;  and  that  the  power  of  the 

*  people  is  never  any  thing  but  the  power  of 

*  a  few  leaders,  who  (though  it  may  be  im- 

*  poflible  to  tell  when  or  how)  have  found 

*  means  to  fecure  to  themfelves  the  direction  of 
‘  its  exercife. 

‘  Let  us,  therefore,  be  alfo  before-hand  with 

*  this  other  inconvenience.  Let  us  effe£l  openly 

*  what  would,  otherwife,  take  place  in  fecret. 

*  Let  us  intruft  our  powrer,  before  it  be  taken 

*  from  us  by  addrefs.  Thofe  whom  we  fhall 

*  have  exprefsly  made  the  depofitaries  of  it, 

*  being  freed  from  any  anxious  care  about  fup- 

*  porting  themfelves,  will  have  no  obje£l  but  to 

*  render  it  ufeful.  They  will  ftand  in  awe  of  us 
‘  the  more,  becaufe  they  will  know  that  they 

*  have  not  impofed  upon  us;  and  inftead  of  a 
‘  fmall  number  of  leaders,  who  would  imagine 
‘  they  derive  their  whole  importance  trom 
‘  their  own  dexterity,  we  fhall  have  exprefs 
‘  and  acknowledged  reprefentatives,  who  will 
‘.be  accountable  to  us  for  the  evils  of  the  ftate. 

*  ‘But, 
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*  But,  above  all,  by  forming  our  government 

*  with  a  fmall  number  of  perfons,  we  {hall  pre- 

*  vent  any  diforder  that  may  take  place  in  it 

*  from  ever  becoming  dangeroufly  extenfive. 
e  Nay  more,  we  (ball  render  it  capable  of  in- 

*  eftimable  combinations  and  refources,  which 

*  would  be  utterly  impoffible  in  the  govern- 
‘  ment  of  all,  which  never  can  be  any  thing 

*  but  uproar  and  confufion. 

*  In  fhort,  by  exprefsly  divefting  ourfelves  of 

*  a  power  of  wrhich  we  {hould,  at  bell,  have  only 

*  an  apparent  enjoyment,  we  {hall  be  entitled  to 
‘  make  conditions  for  ourfelves:  we  will  infill 
(  that  our  liberty  be  augmented ;  we  will,  above 

*  all,  referve  to  ourfelves  the  right  of  watching 
c  and  cenfuring  that  adminiftration  which  will 

*  have  been  eftablithed  by  our  own  confent. 

*  We  {hall  the  better  fee  its  faults,  becaufe  we 

*  fliall  be  only  fpeclators  of  it:  we  {hall  correct 
f  them  the  better,  becaufe  we  {hall  not  have 

*  perfonally  concurred  in  its  operations*.* 

The 

*  He  might  have  added, — “  As  we  will  not  feek  to 
“  counteract  nature,  but  rather  to  follow  it,  we  fliall  be 
“  able  to  procure  ourfelves  a  mild  legiflation.  Let  us  not 
“  be  without  caufe  afraid  of  the  power  of  one  man ;  we 
“  fliall  have  no  need  either  of  a  Tarpeian  rock,  or  of  a 
“  council  of  »e«.  Having  exprefsly  allowed  to  the  people 

“  a  liberty 
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TheEnglifh  conftitution  being  founded  upon 
fuch  principles  as  thofe  we  have  juft  defcribed, 
no  true  comparifon  can  be  made  between  it 
and  the  governments  of  any  other  ftate ;  and 
fince  it  evidently  fecures,  not  only  the  liberty, 
but  the  general  fatisfa&ion  in  all  refpe&s,  of 
thofe  who  are  fubje£t  to  it,  in  a  much  greater 
degree  than  any  other  government  ever  did, 
this  confideration  alone  affords  fufficient  ground 
to  conclude,  without  looking  further,  that  it  is 
alfo  more  likely  to  be  preferved  from  ruin. 

And  indeed  we  may  obferve  the  remarkable 
manner  in  which  it  has  been  maintained  in  the 
midft  of  fuch  general  commotions  as  feemed  to 
lead  to  its  unavoidable  deftrucfion.  It  rofe 
again,  we  fee,  after  the  wars  between  Henry 
the  Third  and  his  barons — after  the  ufurpation 
of  Henry  the  Fourth — and  after  the  long  and 
bloody  contentions  between  the  houfes  of  York 
and  Lancafter.  Nay,  though  totally  deftroyed 
in  appearance  after  the  fall  of  Charles  the  Firft, 
and  though  the  greateft  efforts  had  been  made 
to  eftablifh  another  form  of  government  in  its 
ftead,  yet  no  fooner  was  Charles  the  Second 

“  a  liberty  to  inquire  into  the  conduct  of  government,  and 
“  to  endeavour  to  correct  it,  we  (hall  need  neither  ftate- 
“  prifons,  nor  fecret  informers. 
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called  over,  than  the  conflitution  was  re-efta- 
blilhed  upon  all  its  ancient  foundations. 

However,  as  what  has  not  happened  at  one 
time  may  happen  at  another,  future  revolutions 
(events  which  no  form  of  government  can  to- 
tallv  prevent)  may  perhaps  end  in  a  different 
manner  from  that  in  which  pafl  ones  have  been 
terminated.  New  combinations  may  poffibly 
take  place  among  the  then  ruling  powers  of  the 
ftate,  of  fuch  a  nature  as  to  prevent  the  confli¬ 
tution,  when  peace  lhall  be  reftored  to  the  na¬ 
tion,  from  fettling  again  upon  its  ancient  and 
genuine  foundations ;  and  it  would  certainly  be 
a  very  bold  aflertion  to  affirm,  that  both  the 
outward  form,  and  the  true  fpirit  of  the  Engliffi 
government,  would  again  be  preferved  from 
deftruftion,  if  the  fame  dangers  to  which  they 
have  in  former  times  been  expoled  fhould 
again  happen  to  take  place. 

Nay,  fuch  fatal  changes  as  thofe  we  mention 
may  be  introduced  even  in  quiet  times,  or,  at 
leafl,  by  means  in  appearance  peaceable  and 
conftitutional.  Advantages,  for  inftance,  may 
be  taken  by  particular  fatlions,  either  of  the 
feeble  capacity,  or  of  the  mifconduct  of  fome 
future  king.  Temporary  prepofiellions  of  the 
people  may  be  made  ufe  of,  to  make  them 
concur  in  doing  what  will  prove  afterwards 
the  ruin  of  their  own  liberty.  Plans  of  appa¬ 
rent 
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rent  improvement  in  the  conftitution,  forwarded 
by  men  who,  though  with  good  intentions, 
fhali  proceed  without  a  due  knowledge  of  the 
true  principles  and  foundations  of  government, 
may  produce  effe£ls  quite  contrary  to  thofe 
which  were  defigned,  and  in  reality  pave  the 
way  to  its  ruin*.  The  crown,  on  the  other 

hand, 

*  Inftead  of  looking  for  the  principles  of  politics  in  their 
true  fources,  that  is  to  fay,  in  the  nature  of  the  affeftions 
of  mankind,  and  of  thofe  facred  ties  by  which  they  are 
united  together  in  a  ftate  of  fociety,  men  have  treated  that 
fcience  in  the  fame  manner  as  they  did  natural  philofophy 
in  the  times  of  Ariftotle,  continually  recurring  to  occult 
caufes  and  principles,  from  which  no  ufeful  confequence 
could  be  drawn.  Thus,  in  order  to  ground  particular  af- 
fertions,  they  have  much  ufed  the  word  conftitution  in  a 
perfonal  fenfe,  the  constitution  lores,  the  constitution  forbids, 
and  the  like.  At  other  times  they  have  had  recourfe  to 
luxury ,  in  order  to  explain  certain  events ;  and  at  others, 
to  a  ftiil  more  occult  caufe,  which  they  have  called  cor¬ 
ruption  ;  and  abundance  of  comparifons  drawn  from  the 
human  body  have  been  alfo  ufed  for  the  fame  purpofes : 
continued  inftances  of  fuch  defective  arguments  and  con¬ 
siderations  occur  in  the  works  of  M.  de  Montesquieu , 
though  a  man  of  fo  much  genius,  and  from  whofe  writ¬ 
ings  fo  much  information  is  neverthelefs  to  be  derived. 
Nor  is  it  only  the  obfcurity  of  the  writings  of  politicians, 
and  the  impoffibility  of  applying  their  fpeculative  doctrines 
to  pra&ical  ufes,  which  prove  that  fome  peculiar  and 
uncommon  difficulties  lie  in  the  way  of  the  inveftigation 
of  political  truths;  but  the  remarkable  perplexity  which 
men  in  general,  even  the  ableft,  labour  under,  when  they 

attempt 
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hand,  may,  by  the  acquifition  of  foreign  domi¬ 
nions,  acquire  a  fatal  independency  on  the 
people  :  and  if,  without  entering  into  any  far¬ 
ther  particulars  on  this  fubjeft,  l  were  required 
to  point  out  the  principal  events  which  would, 
if  they  were  ever  to  happen,  prove  immediately 
the  ruin  of  the  Englifh  government,  I  would 
fay, — The  Englifli  government  will  be  no  more, 
either  when  the  crown  fhall  become  indepen* 
dent  on  the  nation  for  its  fupplies,  or  when 
the  reprefentatives  of  the  people  (hall  begin  to 
fhare  in  the  executive  authority*. 

attempt  to  defcant  and  argue  upon  abftraft  queftions  in 
politics,  alfo  juftifies  this  observation,  and  proves  that  the 
true  firft  principles  of  this  fcience,  whatever  they  are,  lie 
deep  both  in  the  human  feelings  and  underftanding. 

*  And  if  at  any  time  any  dangerous  changes  were  to 
take  place  in  the  Englifli  conftitution,  the  pernicious  ten¬ 
dency  of  which  the  people  were  not  able  at  firft  to  dif- 
cover,  reftri<ftions  ou  the  liberty  of  the  prefs,  and  on  thr 
power  of  juries,  will  give  them  the  firft  information. 
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CHAP.  XIX. 

A  few  additional  Thoughts  on  the  Attempts  that 
at  particular  Times  may  be  mpde  to  abridge 
the  -Power  of  the  Crown,  and  some  of  the  Dan- 
gers  by  which  such  Attempts  may  be  attended . 

_  '  • )  •  '  '  C  ' 

The  power  of  the  crowm  is  fupported  bv 
deeper  and  more  numerous  roots  than  the 
generality  of  people  are  aware  of,  as  has  been 
obferved  in  a  former  chapter  and  there  is  no 
caufe  to  fear  that  the  wrefting  ariy  .  capital 
branch  of  its  prerogative  may  be  effected,  in 
common  peaceable  times,  by  the  mere  theo¬ 
retical  fpeculations  of  politicians.  However,  it 
is  not  equally  impracticable  that  fome  event  of 
the  kind  we  mention  may  be  brought  about 
through  a  conjun£lion  of  feveral  circumftances. 
Advantage  may,  in  the  firft  place,  be  taken  of 
the  minority,  or  even  alfo  the  inexperience  or 
the  errors  of  the  perfon  invefted  with  the  kingly 
authority.  Of  this  a  remarkable  inftance  hap¬ 
pened  under  the  reign  of  king  George  the  Fil'd, 
while  that  bill,  by  which  the  order  of  peers 
was  in  future  to  be  limited  to  a  certain  number 
was  under  confideration  in  the  houfe  of  com¬ 
mons,  to  whom  it  had  been  fent  from  that  of 
the  lords,  where  it  had  been  pafled.  So  unac¬ 
quainted  was  the  king  at  that  time  with  his  own 
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intereft,  and  with  the  conftitution  of  that  go¬ 
vernment  over  which  he  was  come  to  prefide, 
that  having  been  perfuaded  by  that  party  who 
wilhed  fuccefs  to  the  bill,  that  the  objection 
made  againft  it  by  the  houfe  of  commons 
Was  only  owing  to  an  opinion  they  entertained 
of  the  bill  being  difagreeable  to  him,  that  he 
was  prevailed  upon  to  fend  a  meflage  to  them, 
to  let  them  know  that  fuch  an  opinion  was  ill- 
grounded,  and  that,  fliould  the  bill  pafs  in  their 
houfe,  it  would  meet  with  his  aflent*.  Con- 
fidering  the  prodigious  importance  of  the  con- 
fequences  of  fuch  a  bill,  the  fadt  is  certainly 
very  remarkable  f. 

With  thofe  perfonal  difadvantages  under 
which  the  fovereign  may  lie  for  defending  his 
authority,  other  caufes  of  difficulty  may  con¬ 
cur,-— fuch  as  popular  difcontents  of  long  con¬ 
tinuance  in  regard  to  certain  particular  abufes 
of  influence  or  authority.  The  generality  of  the 
public,  bent,  at  that  time,  both  upon  remedying 
the  abufes  complained  of,  and  preventing 
the  like  from  taking  place  in  future,  will 
perhaps  with  to  fee  that  branch  of  the  pre¬ 
rogative  which  gave  rife  to  them  taken  from 
the  crown:  a  general  difpofition  to  applaud 
fuch  a  meafure,  if  effected,  will  be  manifefted 

*  See  the  Collection  of  Parliamentary  Debates ;  I  do  not 
not  remember  etfaCtly  what  volume. 

f  This  bill  has  been  mentioned  in  page  334. 
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from  all  quarters  ;  and  at  the  fame  time  men 
may  not  be  aware,  that  the  only  material  confe- 
quence  that  mayarife  from  depriving  the  crown 
of  that  branch  of  power  which  has  caufed  the 
public  complaints,  will  perhaps  be  the  having 
transferred  that  branch  of  power  from  its  former 
feat  to  another,  and  having  entrufted  it  to  new 
hands,  which  will  be  hill  more  likely  to  abufe 
it  than  thofe  in  which  it  was  formerly  lodged. 

In  general,  it  may  be  laid  down  as  a  maxim, 
that  power  under  any  form  of  government  mull 
exift,  and  be  entrufted  fomewhere.  If  the  con- 
llitution  does  not  admit  of  a  king,  the  govern¬ 
ing  authority  is  lodged  in  the  hands  of  magif- 
trates.  If  the  government,  at  the  fame  time 
that  it  is  a  limited  one,  bears  a  monarchical 
form,  thofe  portions  of  power  that  are  re¬ 
trenched  from  the  king’s  prerogative  will 
molt  likely  continue  to  fubfift,  and  be  vetted  in 
a  fenate  or  aflembly  of  great  men,  under  fonu 
other  name  of  the  like  kind. 

Thus,  in  the  kingdom  of  Sweden,  which, 
having  been  a  limited  monarchy,  may  fupply 
examples  very  applicable  to  the  government  of 
this  country,  we  find  that  the  power  of  convok¬ 
ing  the  general  ftates  (or  parliament)  of  that 
kingdom,  had  been  taken  from  the  crown  ;  but 
at  the  fame  time  we  alfo  find  that  the  Swediili 
fenators  had  inverted  themfelves  with  that  eiren- 
tial  branch  of  power  which  the  crown  had  loft: 
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I  mean  here  the  government  of  Sweden  as  it 
flood  before  the  laft  revolution. 

The  power  of  the  Swedifh  king  to  confer 
offices  and  employments  had  been  alfo  very 
much  abridged.  But  what  was  wanting  to  the 
power  of  the  king,  the  fenate  enjoyed  :  it  had 
the  nomination  of  three  perfons  for  every  vacant 
office,  out  of  whom  the  king  was  to  choofe  one. 

The  king  of  Sweden  had  but  a  limited  power 
in  regard  to  pardoning  offenders  ;  but  the  fe¬ 
nate  likewife  poffeffed  what  was  wanting  to  that 
branch  of  his  prerogative,  and  it  appointed  two 
perfons,  without  the  confent  of  whom  the  king 
could  not  remit  the  puniffiment  of  any  offence. 

The  king  of  England  has  an  exclufive  power 
in  regard  to  foreign  affairs,  war,  peace,  trea¬ 
ties  ; — in  all  that  relates  to  military  affairs,  he 
has  the  difpofal  of  the  exifting  army,  of  the 
fleet,  &c.  The  king  of  Sweden  had  no  fuch  ex- 
tenfive  powers;  but  they  neverthelefs  exifted  : 
every  thing  relating  to  the  above-mentioned  ob- 
]e£ts  was  tranfafted  in  the  affembly  of  the 
fenate;  the  majority  decided;  the  king  was 
obliged  to  fubmit  to  it;  and  his  only  privilege 
confifted  in  his  vote  being  accounted  two*. 

If 

*  The  Swedifh  fenate  was  fully  compofed  of  fixteen 
members.  In  regard  to  affairs  of  fmatler  moment,  they 
formedthemfdvesinto  two  divifions;  in  eitherofthefe,when 
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If  vvc  purfue  farther  our  inquiry  on  the  fub- 
ject,we  ffiall  find  that  the  king  of  Sweden  could 
not  raife  whom  he  pleafed  to  the  office  of  fe- 
nator,  as  the  king  of  England  can,  in  regard  to 
the  office  of  member  of  the  privy  council  ;  but 
the  Swedifli  ftates,  in  the  aflembly  of  whom 
the  nobility  enjoyed  moll  capital  advantages, 
poflefifed  a  power  of  the  fiiare  we  mention,  in 
conjunction  with  the  king;  and  in  cafes  of  va¬ 
cancies  in  the  fenate,  they  eledted  three  per- 
fons,  out  of  whom  the  king  wTas  to  return  one. 

The  king  of  England  may,  at  all  times,  de¬ 
prive  the  minifters  of  their  employments.  The 

they  did  fit,  the  prefence  of  feven  members  was  required 
for  the  effectual  tranfa&ing  of  bufinefs :  in  affairs  of  import¬ 
ance,  the  aflembly  was  formed  of  the  whole  fenate;  and 
the  prefence  of  ten  members  was  required  to  give  force  to 
the  refolutions.  When  the  king  could  not  or  would  not 
take  his  feat,  the  fenate  proceeded  neverthelefs,  and  the 
majority  continued  to  be  equally  decifive. 

As  the  royal  feal  was  neceflary  for  putting  in  execution 
the  refolutions  of  the  fenate,  king  Adolphus  Frederic,  fa¬ 
ther  to  the  prefent  king,  tried,  by  refufingto  lend  the  fame, 
to  procure  that  power  which  he  had  not  by  hisfuffrage,  and 
to  flop  the  proceedings  of  the  fenate.  Great  debates,  in 
confequence  of  that  pretenfion,  arofe,  and  continued  for  a 
while  ;  but  at  laft,  in  the  year  1756,  the  king  was  over¬ 
ruled  by  the  fenate,  who  ordered  a  feal  to  be  made,  that  was 
named  the  king’s  seal,  which  they  affixed  to  their  official 
refolutions,  when  the  kingrefufed  to  lend  his  own. 
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king  of  Sweden  could  remove  no  man  from 
his  office;  but  the  ftates  enjoyed  the  power 
that  had  been  denied  to  the  king ;  and  they 
might  deprive  of  their  places  both  the  fenators, 
and  thofe  perfons  in  general  who  had  a  lhare 
in  the  adminiflration. 

The  king  of  England  has  the  power  of  dif- 
folving,  or  keeping  affembled  as  long  as  he 
pleafes,  his  parliament.  The  king  of  Sweden 
had  not  that  power;  but  the  Hates  might  of 
themfelves  prolong  their  duration  as  they 
thought  proper. 

Thofe  who  think  that  the  prerogative  of 
a  king  cannot  be  too  much  abridged,  and 
that  power  lofes  all  its  influence  on  the  dif- 
pofitions  and  views  of  thofe  who  poflefs  it, 
according  to  the  kind  of  name  ufed  to  exprefs 
the  offices  by  which  it  is  conferred,  may  be 
fatisfied,  no  doubt,  to  behold  thofe  branches 
of  power  that  were  taken  from  a  king  dif- 
tributed  to  feveral  bodies,  and  ibared  by  the 
reprefentatives  of  the  people ;  but  thofe  who 
think  that  power,  when  parcelled  and  dif- 
fufed,  is  never  fo  well  repreffed  and  regu¬ 
lated  as  when  it  is  confined, to  a  foie  in- 
divilible  feat,  that  keeps  he  nation  united 
and  awake, — thofe  who  know,  that,  names 
by  no  means  altering  the  intrinfic  nature  of 
things,  the  reprefentatives  of  the  people,  as 
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foon  as  they  are  inverted  with  independent 
authority,  become,  ipso  facto,  its  matters, — thofe 
perfons,  I  fay,  will  not  think  it  a  very  happy 
regulation  in  the  former  conftitution  of  Sweden 
to  have  deprived  the  king  of  prerogatives 
formerly  attached  to  his  office,  in  order  to 
vert  the  fame  either  in  a  fenate,  or  in  the  de¬ 
puties  of  the  people,  and  thus  to  have  entrurted 
with  a  fhare  in  the  exercife  of  the  public 
power  thofe  very  men  whofe  conftitutional 
office  fhould  have  been  to  watch  and  re- 
rtrain  it. 

To  the  indivifibility  of  the  governing  autho¬ 
rity  in  England,  the  community  of  intereft: 
which  takes  place  among  all  orders  of  men  is 
owing ;  and  from  this  community  of  intereft: 
arifes,  as  a  neceftary  confequence,  the  liberty 
enjoyed  by  all  ranks  of  fubjeXs.  This  obfer- 
vation  has  been  infilled  upon  at  length  in  the 
courfe  of  the  prefent  work.  The  fhorteft  re¬ 
flexion  on  the  frame  of  the  human  heart  fuffices 
to  convince  us  of  its  truth,  and  at  the  fame 
time  manifefts  the  danger  that  would  refult 
from  making  any  changes  in  the  form  of  the 
exifting  government,  by  which  this  general 
community  of  intereft  might  be  leflened, — 
unlcfs  we  arc  at  the  fame  time  alfo  determined 
to  believe,  that  partial  nature  forms  men  in 
this  ifland  with  fentiments  very  different  from 
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thofe  of  the  felfifti  and  ambitious  difpofitions 
which  have  ever  been  found  in  other  countries*. 

But 

*  Such  regulations  as  may  effentially  affeft,  through  their 
confequences,  the  equipoife  of  a  government,  may  be 
brought  about,  even  though  the  promoters  themfelves  of 
thofe  regulations  are  not  aware  of  their  tendency.  At  the 
fame  time  the  bill  was  paffed  in  the  laft  century,  bv  which 
it  was  ena&ed  that  the  crown  fhould  give  up  its  prerogative 
of  diffolving  the  parliament  then  fitting,  the  generality  of 
people  had  no  thought  of  the  calamitous  confequences  that 
were  to  follow:  very  far  from  it.  The  king  himfelf  cer¬ 
tainly  felt  no  very  great  apprehenfion  on  that  account; 
elfe  he  would  not  have  given  his  affent :  and  the  commons 
themfelves,  it  appears,  had  but  very  faint  notions  of  the 
capital  changes  which  the  bill  would  fpeedily  effeft  in  their 
political  fituation. 

When  the  crown  of  Sweden  was,  in  the  firft  inftance, 
ftripped  of  all  the  different  prerogatives  we  have  mentioned, 
it  does  not  appear  that  thofe  meafures  were  effefted  by  hid¬ 
den  open  provifions  for  that  purpofe  :  it  is  very  probable 
that  the  way  had  been  paved  for  them  by  indirefl  regula¬ 
tions  formerly  made,  the  whole  tendency  of  which  fcarcely 
any  body  perhaps  could  forcfee  at  the  time  they  were 
framed. 

When  the  bill  was  in  agitation,  that  has  been  mentioned 
in  pages  384  and  4S2,  by  which  the  houfe  of  peers  was  in 
future  to  be  limited  to  a  certain  number,  the  great  conhi- 
tutional  confequences  of  the  bill  were  fcarcely  attended  to 
by  any  body.  The  king  himfelf  certainly  faw  no  harm  in 
it,  fince  he  fent  an  open  meffage  to  promote  the  paffmg  of 
it:  a  meafure  which  I  (hall  not  fay  how  far  it  was  in  iiftlf 
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But  experience  does  not  by  any  means  allow 
us  to  entertain  fo  pleafing  an  opinion.  The 
perufal  of  the' hiftory  of  this  country  will  fhow 
us,  that  the  care  of  its  legiflators,  for  the  wel¬ 
fare  of  the  fubje£i,  always  kept  pace  with  the 
exigencies  of  their  own  fituation.  When, 

regular.  The  bill  was,  it  appears,  generally  approved  out 
of  doors.  Its  fate  was  for  a  long  time  doubtful  in  the  houfe 
of  commons  ;  nor  did  they  acquire  any  favour  with  the 
bulk  of  the  people  by  finally  rejefting  it :  and  judge  Black- 
ftone,  as  I  can  find  in  his  Commentaries,  does  not  feent 
to  have  thought  much  of  the  bill,  and  its  being  rejefted,  as 
he  only  obferves  that  the  commons  “  wilhed  to  keep  the 
**  door  of  the  houfe  oflords  as  open  as  pofiible.”  Yet,  no 
bill  of  greater  conftitutional  importance  was  ever  agitated 
in  parliament  ;  fince  the  confequences  of  its  being  palled 
would  have  been  the  freeing  the  houfe  of  lords,  both  in 
their  judicial  and  legiflat:ve  capacities,  from  all  confiitu- 
tional  check  whatever,  either  from  the  crown,  or  the  na¬ 
tion.  Nay,  it  is  not  to  be  doubted  they  would  have  ac¬ 
quired,  in  time,  the  right  of  electing  their  own  members: 
though  it  would  be  ufelefs  to  point  out  here  by  what  feries 
of  intermediate  events  the  meafure  might  have  been  brought 
abouj.  Whether  there  exifted  any  actual  project  of  this  kind 
among  the  firft  framers  of  the  bill,  does  not  appear :  but 
a  certain  number  of  the  members  of  the  houfe  we  mention 
would  have  thought  of  it  foon  enough,  if  the  bill  in  quef- 
tion  had  been  enacted  into  a  law;  and  they  would  certainly 
have  i  et  with  fuccefs,  had  they  been  but  contented  to 
wait,  a.  d  had  they  taken  time.  Other  equally  important 
changes  in  the  lubftance,  and  perhaps  the  outward  form, 
of  the  government,  would  have  followed, 

through 
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through  the  minority,  or  eafv  temper  of  the 
reigning  prince,  or  other  circumftances,  the 
dread  of  a  fuperior  power  began  to  be  over¬ 
looked,  the  public  caufe  was  immediately  de- 
ferted  in  a  greater  or  lefs  degree,  and  purfuit 
after  private  influence  and  lucrative  oflices  took 
the  place  of  patriotifm.  When,  under  the  reign 
of  Charles  the  Firfl,  the  authority  of  the  crown 
was  for  a  while  utterly  annihilated,  thofe  very 
men,  who  till  then  had  talked  of  nothing  but 
Magna  Charta  and  liberty,  inftantly  endea¬ 
voured  openly  to  trample  both  under  foot. 

Since  the  time  we  mention,  the  former  con- 
ftitution  of  the  government  having  been  re- 
ftored,  the  great  outlines  of  public  liberty  have 
indeed  been  warmlv  and  feriouflv  defended : 

J  y 

but  if  any  partial  unjufl:  law’s  or  regulations  have 
been  made,  efpecially  fince  the  revolution  of 
the  year  1689, — if  any  abufes  injurious  to  par¬ 
ticular  clafles  of  individuals  have  been  fuftered 
to  continue  (facfs  into  the  truth  of  which  I  do 
not  propofe  to  examine  here), — it  will  certainly 
be  found  upon  inquiry,  that  thofe  laws  and  thofe 
abufes  were  fuch  as  that  from  them,  the  mem¬ 
bers  of  the  legiflature  w’ell  knew’,  neither  they 
nor  their  friends  would  ever  be  likely  to  fuffer. 

If,  through  the  unforefeen  operation  of  fome 
pew  regulation  made  to  reftrai'n  the  royal  pre- 
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rogative,  or  through  fome  fudden  public  revo¬ 
lution,  any  particular  bodies  or  claffes  of  indi¬ 
viduals  were  ever  to  acquire  a  perfonal  inde¬ 
pendent  fhare  in  the  exercife  of  the  governing 
authority,  we  fhould  behold  the  public  virtue 
and  patriotifm  of  the  legiflators  and  great  men 
immediately  ceafe  with  its  caufe,  and  arifto- 
cracy,  as  it  were  watchful  of  the  opportunity, 
burft  out  at  once,  and  fpread  itfelf  over  the 
kingdom. 

The  men  who  are  now  the  minifters,  but 
then  the  partners  of  the  crown,  would  inftantlv 
fet  themfelves  above  the  reach  of  the  law,  and 
foon  after  enfure  the  fame  privilege  to  their 
feveral  fupporters  or  dependents. 

Perfonal  and  independent  power  being  be¬ 
come  the  only  kind  of  fecurity  of  which  men 
would  now  (how  themfelves  ambitious,  the 
Habeas  Corpus  a£t,  and  in  general  all  thofe 
laws  which  fubjefts  of  every  rank  regard  with 
veneration,  and  to  which  they  look  up  for  pro¬ 
tection  and  fafety,  would  be  fpoken  of  with 
contempt,  and  mentioned  as  remedies  fit  only 
for  peafants  and  cits : — it  even  would  not  be 
long  before  they  were  fet  afide,  as  obftrucling 
the  wife  and  falutary  flops  of  the  fenate. 

The  pretenfions  of  an  equality  of  right  in  all 
fubjects  of  whatever  rank  and  order,  to  their 

property 
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propefty  and  to  perfonal  fafety,  would  foon 
be  looked  upon  as  an  old-falhioned  do£trine, 
which  the  judge  himfelf  would  ridicule  from 
the  bench.  And  the  liberty  of  the  prefs,  now 
fo  univerfally  and  warmly  vindicated,  would, 
without  lofs  of  time,  be  cried  down  and  fup- 
preffed,  as  only  ferving  to  keep  up  the  info- 
lence  and  pride  of  a  refra£tory  people. 

And  let  us  not  believe  that  the  miflaken 
people,  whofe  reprefen tatives  we  now  behold 
making  fuch  a  firm  Hand  againfl:  the  indivisible 
power  of  the  crown,  would,  amidft  the  general 
devaftation  of  every  thing  they  hold  dear,  eafily 
find  men  equally  difpofed  to  reprefs  the  en¬ 
croaching,  while  attainable,  power  of  a  fenate 
and  body  of  nobles. 

The  time  would  be  no  more  when  the  peo¬ 
ple,  upon  whatever  men  they  fhould  fix  their 
choice,  are  fure  to  find  them  ready  fincerely  to 
join  in  the  fupport  of  every  important  branch 
of  public  liberty. 

Prefent  or  expetted  perfonal  power,  and  in¬ 
dependence  on  the  laws,  being  now  the  confe- 
quence  of  the  truft  of  the  people, — wherever 
they  fhould  apply  for  fervants,  they  would  only 
meet  with  betrayers.  Corrupting  as  it  were 
every  thing  they  fhould  touch,  they  could  con¬ 
fer  no  favour  upon  an  individual  but  to  deftroy 

his 
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his  public  virtue j  and  (to  repeat  the  words  ufed 
in  a  former  chapter)  “  their  raifing  a  man  would 
“  only  be  immediately  infpiring  him  with  views 
“  direftly  oppofite  to  their  own,  and  fending 
“  him  to  increafe  the  number  of  their  enemies.” 

All  thefe  confiderations  ftrongly  point  out 
the  very  great  caution  which  is  neceffary  to  be 
iifed  in  the  difficult  bufinefs  of  laying  new  re- 
ftraints  on  the  governing  authority.  Let  there¬ 
fore  the  lefs  informed  part  of  the  people,  whofe 
zeal  requires  to  be  kept  up  by  vifible  objects, 
look  if  they  choofe  upon  the  crown  as  the  only- 
feat  of  the  evils  they  are  expofed  to  3  miftaken 
notions  on  their  part  are  lefs  dangerous  than 
political  indifference;  and  they  are  more  eafily 
directed  than  roufed: — but  at  the  fame  time, 
let  the  more  enlightened  part  of  the  nation 
conftantly  remember,  that  the  conftitution  oniy 
fublifts  by  virtue  of  a  proper  equilibrium, — by 
a  difcriminating  line  being  drawn  between 
power  and  liberty. 

Made  wife  by  the  examples  of  feveral  other 
nations,  by  thofe  which  the  hiftory  of  this  very 
country  affords,  let  the  people,  in  the  heat  of 
their  ftruggles  in  the  defence  of  liberty,  always 
take  heed,  only  to  reach,  never  to  overflioot, 
the  mark, — only  to  reprefs,  never  to  transfer 
and  diffufe  power. 


Amidft 
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Amidft  the  alarms  that  may  at  particular 
times  arife  from  the  really  awful  authority  ot  the 
crown,  let  it,  on  one  hand,  be  remembered, 
that  even  the  power  of  the  Tudors  was  oppofed 
and  fubdued, — and,  on  the  other,  let  it  be  look- 
ed  upon  as  a  fundamental  maxim,  that,  when- 
ever  the  profpedl  of  perfonal  power  and  inde¬ 
pendence  on  the  governing.  | .authority  fliall 
offer  to  the  view  of  the  members  of  the  legif- 
Jature,  or  in  general  of  t-hofe  men  to  whom  the 
people  mult  truft,  even  hope  itfelf  is  destroyed. 
The  Hollander,  in  the  midft  of  a  ftorm,  though 
trufting  to  the  experienced  ftrength  of  the 
mounds  that  protedt  him,  fhudders,  no  doubt, 
at  the  fight  of  the  foaming  element  that  fur- 
rounds  him;  but  they  all  gave  themfelves  over 
for  loft,  when  they  thought  the  worm  had  got 
into  their  dykes*.  ji  ■  ‘ 

*  Such  new  forms  as  may  prove  deftru&ive  of  the  real 
fubftance  of  a  government  may  be  unwarily  adopted,  in 
the  fame  manner  as  the  fuperftitious  notions  and  practices 
defcribed  in  my  work,  entitled  Memorials  of  Human  Super¬ 
stition,  may  be  introduced  into  a  religion,  fo  as  to  entirely 
fubvert  the  true  fpirit  of  it. 
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CHAP.  XX. 

A  few  additional  Obsei'vations  on  the  Right  of 
Taxation  which  is  lodged  in  the  Hands  of  the 
Representatives  of  the  People.  What  kind  of 
Danger  this  Right  may  be  exposed  to. 

The  generality  of  men,  or  at  leaft  of  politi¬ 
cians,  feem  to  confider  the  right  of  taxing 
themfelves,  enjoyed  by  the  Engliffi  nation,  as 
being  no  more  than  a  means  of  fecuring  their 
property  againft  the  attempts  of  the  crown; 
while  they  overlook  the  nobler  and  more  ex- 
tenfive  efficiency  of  that  privilege. 

The  right  to  grant  fubfidies  to  the  crown, 
poffeffed  by  the  people  of  England,  is  the  fafe- 
guard  of  all  their  other  liberties,  religious  and 
civil ;  it  is  a  regular  means  conferred  on  them 
by  the  conftitution,  of  influencing  the  motion 
of  the  executive  power:  and  it  forms  the  tie 
by  which  the  latter  is  bound  to  them.  In  fhort, 
this  privilege  is  a  fure  pledge  in  their  handsr 
that  their  fovereign,  who  can  difmifs  their  re- 
prefentatives  at  his  pleafure,  will  never  enter¬ 
tain  thoughts  of  ruling  without  the  affiftance 
of  thefe. 

If,  through  Hnforefeen  events,  the  crown 
could  attain  to  be  independent  on  the  people 
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in  regard  to  its  fupplies,  fuch  is  the  extent  of 
its  prerogative,  that,  from  that  moment,  all  the 
means  the  people  poflefs  to  vindicate  their  li¬ 
berty  would  be  annihilated.  They  would  have 
no  refource  left, — except  indeed  that  uncertain 
and  calamitous  one,  of  an  appeal  to  thefword; 
which  is  no  more,  after  all,  than  what  the  moft 
enflaved  nations  enjoy. 

Let  us  fuppofe,  for  inflance,  that  abufes  of 
power  fhould  be  committed,  which,  either  by 
their  immediate  operation,  or  by  the  prece-  - 
dents  they  might  eftablifh,  fhould  undermine 
the  liberty  of  the  fubjeft.  The  people,  it 
will  be  faid,  would  then  have  their  remedv  in 
the  legiflative  power  poffefled  by  their  repre- 
fentatives.  The  latter  would,  at  the  firft  op¬ 
portunity,  interfere,  and  frame  fuch  bills  as 
would  prevent  the  like  abufes  for  the  future. 
But  here  we  muft  obferve,  that  the  alfent  of 
the  fovereign  is  neceflary  to  make  thofe  bills 
become  laws  :  and  if,  as  we  have  juft  now  fup- 
pofed,  he  had  no  need  of  the  fupport  of  the  com¬ 
mons,  how  could  they  obtain  his  alien t  to  laws 
thus  purpofely  framed  to  abridge  his  authority  ? 

Again,  let  us  fuppofe  that,  inftead  of  content¬ 
ing  itfelf  with  making  flow  advances  to  defpot- 
ifm,  the  executive  power,  or  its  mini  Aer,  fhould 
at  once  openly  invade  the  liberty  of  the  fubjeQ. 

K  k  *  Ob- 
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Obnoxious  men,  printers  for  inftance,  or  politi¬ 
cal  writers,  might  be  perfecuted  by  military 
violence,  or,  to  do  things  with  more  fecurity, 
with  the  forms  of  law.  Then,  it  will  be  faid, 
the  reprefentatives  of  the  people  would  impeach 
the  perfons  concerned  in  thofe  meafures. 
Though  unable  to  reach  a  king  who  perfonaliy 
can  do  no  zvrong ,  they  at  leaft  would  lay  hold 
of  thofe  men  who  were  the  immediate  inftru- 
ments  of  his  tyrannical  proceedings,  and  en¬ 
deavour,  by  bringing  them  to  condign  punifli- 
ment,  to  deter  future  judges  or  minifters  from 
imitating  their  conduft.  All  this  I  grant ;  and 
I  will  even  add,  that,  circumflanced  as  the  re¬ 
prefentatives  of  the  people  now  are,  and  having 
to  do  with  a  fovereign  who  can  enjoy  no  dig¬ 
nity  without  their  afliftance,  it  is  molt  likely 
that  their  endeavours  in  the  purfuit  of  fucli 
laudable  objefts  would  prove  fuccefsful.  But 
if,  on  the  contrary,  the  king,  as  we  have  fup- 
pofed,  flood  in  no  need  of  their  afliftance,  and 
moreover  knew'  that  he  fliould  never  want  it,  it 
is  impoflible  to  think  that  he  would  then  fuffer 
himfelf  to  remain  a  tame  fpettator  of  their  pro¬ 
ceedings.  The  impeachments  thus  brought  by 
them  would  immediately  prove  thefignal  of  their 
difmiflion  ;  and  the  king  would  make  hafte.  by 
diflolving  them,  both  to  revenge  what  would 

then 
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then  be  called  the  infolence  of  the  commons, 
and  to  fecure  his  minifters. 

But  even  thofe  are  vain  fuppofitions ;  the 
evil  would  reach  much  farther  ;  and  we  may  be 
affured  that  if  ever  the  crown  was  to  be  in  a 
condition  to  govern  without  the  afliftance  of  the 
reprefentatives  of  the  people,  it  would  difmifs 
them  for  ever,  and  thus  rid  itfelfof  an  affembly 
which,  continuing  to  be  a  clog  on  its  power, 
would  no  longer  be  of  any  fervice  to  it.  This 
Charles  the  Firft  attempted  to  do  when  he 
found  his  parliaments  grew  refractory,  and  the 
kings  of  France  really  have  done,  with  refpeCf 
to  the  general  eftates  of  their  kingdom. 

Indeed  if  we  confider  the  extent  of  the  pre¬ 
rogative  of  the  king  of  England,  and  efpecially 
the  circumftance  of  his  completely  uniting  in 
himfelf  all  the  executive  and  adtive  powers  of 
the  ftate,  we  fhall  find  that  it  is  no  exaggeration 
to  fav,  that  he  has  power  fufficient  to  be  as  arbi¬ 
trary  as  the  kings  of  France,  were  it  not  for  the 
right  of  taxation,  which,  in  England,  is  pof- 
feffed  by  the  people;  and  the  only  conftitu- 
tional  difference  between  the  French  and 
Englifh  nations  is,  that  the  former  can  neither 
confer  benefits  on  their  fovereign,  nor  obftruft 
his  meafures  ;  while  the  latter,  how  extenfive 
foever  the  prerogative  of  their  king  may  be, 
can  deny  him  the  means  of  exerting  it. 

K  k  2  But 


500 


THE  CONSTITUTION 


But  here  a  mod  important  obfervation  is  to  be 
made;  and  I  entreat  the  reader’s  attention  to 
the  fubjecl.  This  right  of  granting  fubfidies  to 
the  crown  can  onlv  be  effectual  when  it  is  ex- 

J 

ercifed  by  one  affembly  alone.  When  feveral 
dillincl  affemblies  have  it  equally  in  their  power 
to  fupply  the  wants  of  the  prince,  the  cafe  be¬ 
comes  totally  altered.  The  competition  which 
fo  eafily  takes  place  between  thofe  different 
bodies,  and  even  the  bare  confcioufnefs  which 
each  entertains  of  its  inability  to  obftruft  the 
meafures  of  the  fovereign,  render  it  impoffible 
for  them  to  make  any  effectual  conffitutional 
ufe  of  their  privilege.  “  Thofe  different  parlia- 
“  ments  or  eftates  (to  repeat  the  obfervation  in- 
<c  troduced  in  the  former  part  of  this  work) 
*c  having  no  means  of  recommending  them- 
“  felves  to  their  fovereign,  but  their  fuperior 
<£  readinefs  in  complying  with  his  demands, 
“  vie  with  each  other  in  granting  what  it  would 
“  not  only  be  fruitlefs  but  even  dangerous  to 
<c  refufe.  And  the  king,  in  the  mean  time, 
“  foon  comes  to  demand  as  a  tribute,  a  gift 
<c  which  he  is  confident  to  obtain.”  In  fhort  it 
may  be  laid  down  as  a  maxim,  that  when  a 
fovereign  is  made  to  depend,  in  regard  to  his 
fupplies,  on  more  affemblies  than  one,  he  in  facl 
depends  upon  none.  And  indeed  the  king  of 
France  is  not  independent  on  his  people  for  his 

neceffary 
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neceflary  fupplies,  any  otherwife  than  by 
drawing  the  fame  from  feveral  different  af- 
femblies  of  their  reprefentatives :  the  latter 
have  in  appearance  a  right  to  refufe  all  his  de¬ 
mands  :  and  as  the  Englifh  call  the  grants 
they  make  to  their  kings,  aids  or  fubfidies,  fo 
do  the  eftates  of  the  French  provinces  call  theirs 
dons  gratuits,  or  free  gifts. 

What  is  it,  therefore,  that  conftitutes  the 
difference  between  the  political  fituation  of  the 
French  and  Englilh  nations,  fince  their  rights 
thus  feem  outwardly  to  be  the  fame?  The 
difference  lies  in  this,  that  there  has  never 
been  in  England  more  than  one  affembly  that 
could  fupply  the  wants  of  the  fovereign. 
This  has  always  kept  him  in  a  ftate,  not  of  a 
feeming,  but  of  a  real  dependence  on  the  re¬ 
prefentatives  of  the  people  for  his  neceffarv 
fupplies  ;  and  how  long  foever  the  liberty  of 
the  fubjett  may,  at  particular  times,  have  funk, 
they  have  always  found  themfelves  pofl'eiled 
of  a  moft  effectual  means  of  reftoring  it, 
whenever  they  thought  proper  fo  to  do. 
Under  Henry  the  Eighth,  for  inftance,  we 
find  the  defpotifm  of  the  crown  to  have  been 
carried  to  an  aftonilhing  height:  it  was  even 
enabled  that  the  proclamations  of  the  king 
fhould  have  the  force  of  the  law:  a  thing  which, 
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even  in  France,  never  was  fo  exprefsly  de¬ 
clared  :  yet,  no  fooner  did  the  nation  recover 
from  its  long  ftate  of  fupinenefs,  than  the  ex¬ 
orbitant  power  of  the  crown  was  reduced 
within  its  conftitutional  bounds. 

To  no  other  caufe  than  the  difadvantage  of 
their  fituation,  are  we  to  afcribe  the  low  con¬ 
dition  in  which  the  deputies  of  the  people  in 
the  aflembly  called  the  general  eftates  of 
France,  were  always  forced  to  remain. 

Surrounded  as  they  were  by  the  particular 
eftates  of  thofe  provinces  into  which  the  king¬ 
dom  had  been  formerly  divided,  they  never  wrere 
able  toftipulate  conditions  with  their  fovereign; 
and,  inftead  of  making  their  right  of  granting 
fubfidies  to  the  crown  ferye  to  gain  them  in 
the  end  a  Ihare  in  the  legiflation,  they  ever  re¬ 
mained  confined  to  the  unafluming  privilege  of 
“  humble  fupplication  and  remonftrance.” 

Thofe  eftates,  however,  as  all  the  great  lords 
in  France  were  admitted  into  them,  began  at 
length  to  appear  dangerous ;  and  a§  the  king 
could  in  the  mean  time  do  vnthout  their  aihf- 
tance,  they  wrere  fet  afide.  But  feveral  of  the 
particular  eftates  of  the  provinces  are  preferved 
to  this  day  :  fome,  which  for  temporary  reafons 
had  been  abolilhed,  have  been  reftored  :  nay,  fo 
manageable  have  popular  aflemblies  been  found 

by 
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by  the  crown,  when  it  has.todowiih  many, 
that  the  kind  of  government  we  mention  is  that 
which  it  has  been  found  moil  convenient  to 
affign  to  Corfica  :  and  Corfica  has  been  made 
un  pays  d'ctat.s* . 

That 

*  An  idea  of  the  manner  in  which  the  bufinefs  of  granting 
Supplies  to  the  crown  was  conduced  by  the  dates  of  the 
province  of  Britanny  under  the  reign  of  Lewis  the 
Fourteenth,  may  be  formed  from  feveral  lively  drokes  to  be 
met  with  in  the  letters  of  Mad.  de  Sevignc,  whofe  edate 
lay  in  that  province,  and  who  had  often  affided  at  the  hold¬ 
ing  of  thofe  dates.  The  granting  of  fupplies  was  not,  it 
feems,  looked  upon  as  any  ferious  kind  of  bufinefs.  The 
whole  time  the  dates  were  fitting,  was  a  continued  fcene  of 
feftivityand  entertainment;  thecanvaffing  ofthe  dpmandsof 
the  crown  was  chiefly  carried  on  at  the  table  ofthe  nobleman 
who  had  been  deputed  from  court  to  hold  the  dates;  and 
every  thing  was  commonly  decided  by  a  kind  of  acclama¬ 
tion.  In  a  certain  adembly  of  thofe  dates,  the  duke  of 
Chaulnes,  the  lord  deputy,  had  a  prefent  of  fifty  thoufaml 
crowns  made  to  him,  as  well  as  a  confiderable  one  for  his 
duchefs,  befides  obtaining  the  demand  of  the  court  :  and 
the  lady  we  quote  here,  commenting  foruewliat  jocularly 
on  thefe  grants,  fays,  Ce  n'est pas  qut  nous  sot/ o  ns  riches;  muis 
nous  sommes  honnctes ,  nous  axons  du  courage,  et  entre  midi  et 
une  heure  nous  jit  savoiis  rie%  refuser  d  nos  umis.  “  It  is  not 
“  that  we  are  rich ;  but  we  are  civil,  we  are  full  of  courage, 
“  and  between  twelve  and  one  o’clock  we  are  unable  to 
“  deny  any  thing  to  our  friends.” 

The  different  provinces  of  France,  it  may  bp  obferved, 
are  liable  to  pay  feveral  taxes  befides  thofe  impofed  on  them 
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That  the  crown  in  England  fhould,  on  a  fud- 
den,  render  itfelf  independent  on  the  commons 
for  its  fupplies, — that  is,  fhould  on  a  fudden 
fuccefsfuly  affume  to  itfelf  a  right  to  lay  taxes 
on  the  fubjeft,  by  its  own  authority, — is  not 
certainly  an  event  in  any  degree  likely  to  take 
place,  nor  indeed  that  fliould,  at  this  prefent 
time,  raife  any  kind  of  political  2pprehenfion. 
But  it  is  not  equally  impracticable  that  the 
right  of  the  reprefentatives  of  the  people  might 
become  invalidated,  by  being  divided  in  the 
manner  that  has  been  juft  defcribed. 

Such  a  divifion  of  the  right  of  the  people 
might  be  effected  feveral  different  ways.  Na¬ 
tional  calamities  for  inftance,  unfortunate  fo¬ 
reign  wars  attended  with  lofs  of  public  credit, 
might  fuggeft  methods  for  raifing  the  neceftary 
fupplies,  different  from  thofe  which  have  hither¬ 
to  been  ufed.  Dividing  the  kingdom  into  a 
certain  number  of  parts,  which  fhould  feverally 
vote  fubfidies  to  the  crown,  or  even  diftintt  af- 
feffments  to  be  made  by  the  different  counties 

by  their  own  ftates.  Dean  Tucker,  in  one  of  his  tradls,  in 
vhich  he  has  thought  proper  to  quote  this  work,  has 
added  to  the  above  inftance  of  the  French  piovinces  that 
of  the  ftates  of  the  Auftrian  Netherlands,  which  is  very 
conclufive.  And  examples  to  the  fame  purpofe  might  be 
fupplied  by  all  thofe  kingdoms  of  Europe  in  which  pro¬ 
vincial  ftates  are  held. 
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into  which  England  is  now  divided,  might, 
in  the  circumftances  we  fuppcfe,  be  looked 
upon  as  advifable  expedients  ;  and  thefe 
being  once  introduced,  might  be  continued 
afterwards. 

Another  divifion  of  the  right  of  the  people, 
much  more  likely  to  take  place  than  thofe  juft 
mentioned,  might  be  fuch  as  might  ariie  f .  <  m 
acquifitions  of  foreign  dominions,  the  inhabi¬ 
tants' of  which  fhould  in  time  claim  and  obtain 
a  right  to  treat  dire£tly  with  the  crown,  and 
grant  fupplies  to  it,  without  the  interference 
of  the  Britifh  legiflature. 

Should  any  colonies  acquire  the  right  we 
mention, — fhould,  for  inflance,  the  American 
colonies  have  acquired,  as  they  claimed  it, — it 
is  not  to  be  doubted  but  the  confequences  that 
have  refulted  from  a  divifion  like  that  we  men¬ 
tion  in  moft  of  the  kingdoms  of  Europe,  would 
alfo  have  taken  place  in  the  Britifh  dominions, 
and  that  the  fpirit  of  competition,  which  has 
been  above  defcribed,  would  in  time  have  ma- 
nifcfted  itfelf  between  the  different  colonies. 
This  defire  of  ingratiating  themfelves  with  the 
crowm,  by  means  of  the  privilege  of  granting 
fupplies  to  it,  has  even  been  openly  confefled  by 
an  agent  of  the  American  provinces  *,  when 

*  Doctor  Franklin. 
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on  his  being  examined  by  the  houfe  of  com¬ 
mons  in  the  year  1766,  he  faid,  “  the  granting 
“  aids  to  the  croivn  is  the  only  means  the  Ameri- 
“  cans  have  of  recommending  themselves  to  their 
i(  sovereign And  the  events  that  have  of  late 
years  taken  place  in  America,  render  it  evident 
that  the  colonies  would  not  have  fcrupled  going 
any  lengths  to  obtain  favourable  conditions  at 
the  expenfe  of  Britain  and  the  Britifh  legifla- 
ture. 

That  a  fimilar  fpirit  of  competition  might  be 
raifed  in  Ireland,  is  alfo  fufficiently  plain  from 
certain  late  events.  And  fhould  the  American 
colonies  have  obtained  their  demands, — and  at 
the  fame  time  fhould  Ireland  and  America  have 
increafed  in  wealth  to  a  certain  degree,—- the 
time  might  have  come  at  which  the  crown 
might  have  governed  England  with  the  fupplies 
of  Ireland  and  America — Ireland  with  the  fup¬ 
plies  of  England  and  of  the  American  colonies 
. — and  the  American  colonies  with  the 
money  of  each  other,  and  of  England  and  Ire¬ 
land. 

To  this  it  may  be  objefted,  that  the  fupplies 
granted  by  the  colonies,  even  though  joined 
with  thofe  of  Ireland,  never  could  have  rifen  to 
fuch  a  height  as  to  have  counterbalanced  the 
importance  of  the  Englilh  commons. — I  an- 
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fwer,  in  the  firft  place,  that  there  would  have 
been  no  neceffity  that  the  aids  granted  by  Ire¬ 
land  and  America  lhould  have  arifen  to  an 
equality  with  thofe  granted  by  the  Britith  par¬ 
liament:  it  would  have  been  fufficient  to  pro¬ 
duce  the  effects  we  mention,  that  they  had  only 
borne  a  certain  proportion  to  thefe  latter,  fo  far 
as  to  have  conferred  on  the  crown  a  certain  de- 
greeof  independence,  and  at  the  fame  time  have 
raifed  in  the  Englith  commons  a  correfpondent 
fenfe  of  felf-diffidence  in  the  exercife  of  their  un¬ 
doubted  privilege  of  granting,  or  rather  refusing , 
fubfidies  to  the  crown. — Here  it  muft  be  re¬ 
membered,  that  the  right  of  granting  or  refuting 
fupplies  to  the  crown  is  the  only  ultimate  for¬ 
cible  privilege  the  Britith  parliament  poffeffes  : 
by  the  conftitution  it  has  no  other,  as  hath  been 
obferved  in  the  beginning  of  this  chapter. 
This  circumftance  ought  to  be  combined  with 
the  exclufive  pofleffion  of  the  executive  powers 
lodged  in  the  crown — with  its  prerogative  of 
diflenting  from  the  bills  framed  by  parlia¬ 
ment,  and  even  of  dhTolving  it*. 

I  (hall 

*  Being  with  Doftor  Franklin  at  his  houfe  in  Craven- 
ftreet,  fome  months  before  he  went  back  to  America,  I  men¬ 
tioned  to  him  a  few  of  the  remarks  contained  in  this  chap¬ 
ter,  and,  in  general,  that  the  claim  of  the  American  colo¬ 
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I  fliall  mention,  in  the  fecond  place,  a  remark¬ 
able  fact  in  regard  to  the  fubjeCt  we  are  treating 
(which  may  ferve  to  fliow  that  politicians  are  not 
always  confident,  or  even  fagacious  in  their  ar¬ 
guments),  which  is,  that  the  fame  perfons  who 
were  the  mod  drenuous  advocates  for  grant¬ 
ing  to  the  American  colonies  their  demands, 
were  likewife  the  mod  fanguine  in  their  pre- 

nies  dire&ly  claflied  with  one  of  the  vital  principles  of  the 
Englifli  conflitution.  The  obfervation,  I  remember,  {truck 
him  very  much  :  it  led  him  afterwards  to  fpeak  to  me  of 
the  examination  he  had  undergone  in  the  houfe  of  com¬ 
mons  ;  and  he  concluded  with  lending  me  the  volume  of  the 
Collection  oi Parliamentary  Debates,  in  which  an  account  of 
it  is  contained.  Finding  the  confiitutional  tendency  of  the 
claim  of  the  Americans  to  be  a  fubjeCl  not  very  generally 
tinderfiood,  I  added  a  few  paragraphs  concerning  it  in  the 
Englifli  edition  I  fome  time  after  gave  of  this  work  ;  and 
on  publifhing  a  third  edition  of  the  fame,  I  thought  it, 
might  not  be  amifsto  write  fomething  more  corrpaCl  on  the 
fubjeCt,  and  have  accordingly  added  the  prefent  new  chap¬ 
ter,  into  which  I  have  transferred  .the  few  additional  para¬ 
graphs  I  mention,  leaving  in  the  place  where  they  flood 
(page  45,)  only  the  general  obfervations  on  the  right  of 
granting  fubfidies,  which  were  formerly  in  the  French 
work.  Several  of  the  ideas,  and  even  expreflions  contained 
in  this  chapter,  made  their  appearance  in  the  Public  Ad¬ 
vertiser,  about  the  time  1  was  preparing  the  firft  edition  :  I 
fent  them  myfelf  to  that  newfpaper,  under  the  fignature 
of  Advena.  I  mention  this  for  the  fake  of  thofe  perfons 
who  may  perchance  remember  having  feen  the  fketch  I 
allude  to. 
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dictions  of  the  future  wealth  and  greatnefs 
of  America ;  and  at  the  fame  time  alfo  ufed  to 
make  frequent  complaints  of  the  undue  influ¬ 
ence  which  the  crown  derives  from  the  fcanty 
fupplies  granted  to  it  by  the  kingdom  of  Ire¬ 
land*. 

Had  the  American  colonies  fully  obtained 
their  demands,  both  the  eflence  of  the  prefent 
Englifh  government,  and  the  condition  of  the 
Englifli  people,  would  certainly  have  been  al¬ 
tered  thereby  :  nor  would  fuch  a  change  have 
been  inconfiderable,  but  in  proportion  as  the 
colonies  fhould  have  remained  in  a  date  of 
national  poverty  f . 

CHAP. 

% 

*  For  inftance,  the  complaints  made  in  regard  to  the 
penfions  on  the  Irifh  eftabiifhment. 

f  When  I  obferve  that  no  man  who  willied  forthepre- 
fervation  of  the  form  and  fpirit  of  the  Englifli  confiitution, 
ought  to  have  defireifthat  the  claim  of  the  American  colo¬ 
nies  might  be  granted  them,  I  mean  not  to  fay  that  the 
American  colonies  fhould  have  given  up  their  claim.  The 
vvifdom  of  min  liters,  in  regard  to  American  affairs,  ought 
to  have  been  conftantly  employed  in  making  the  colonies 
ufeful  to  this  country,  and  at  the  fame  time  in  hiding  their 
fubje&ion  from  them  (a  caution,  which  is,  after  all,  more 
or  lefs  ufcd  in  every  government  upon  earth);  it  ought  to 
have  been  exerted  in  preventing  the  oppofite  interefts  of 
Britain,  and  of  America,  from  being  brought  to  an  iffue, — to 
any  fuch  clafliing  dilemma  as  would  render  difobedience  on 
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CHAP.  XXI. 

Conclusion. — A  few  Words  on  the  Nature  of  the 
Divisions  that  take  place  in  England. 

I  Shall  conclude  this  work  with  a  few  obfer- 
vations  on  the  total  freedom  from  violence  with 
which  the  political  difputes  and  contentions  in 

England 

one  band,  and  the  refort  to  force  on  the  other,  almoft  un¬ 
avoidable.  The  generality  of  the  people  fancy  that  minifters 
ufe  a  great  depth  of  thought,  and  much  forecaft  in  their 
operations;  whereas  the  truth  is,  that  minifters,  in  all 
countries,  never  think  but  of  providing  for  prefent,  imme¬ 
diate,  contingencies;  in  doing  which  they  conftantly  fol¬ 
low  the  open  track  before  them.  This  method  does  very 
well  for  the  common  courfe  of  human  affairs,  and  even  is 
the  faftft;  but  whenever  cafes  and  circumftances  of  a  new 
and  unknown  nature  occur,  fad  blunders  and  uproar  are 
the  confequences.  The  celebrated  count  Oxenftiern, 
chancellor  of  Sweden,  one  day  when  his  fon  was  expreff- 
inv  to  him  his  diffidence  of  his  own  abilities,  and  the 
dread  with  which  he  thought  of  ever  engaging  in  the  ma- 
nagement  of  public  affairs,  made  the  following  Latin  anfwer 
to  him  ;  Nestis,  mi  fill ,  qua  hi  pare  a  cum  sapientid  regitur 
mundus — “  You  do  not  know,  my  fon,  with  what  little 
“  wifdom  the  world  is  governed.” 

Matters  having  come  to  an  eruption,  it  was  nc  longer 
to  be  expefted  they  could  be  comprifed  by  the  palliative 
offers  fent  at  different  times  from  this  country  to  America. 

When 
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England  are  conducted  and  terminated,  in 
order  both  to  give  a  further  proof  of  the  found- 
nefs  of  the  principles  on  which  the  Englifh 
government  is  founded,  and  to  confute  in  ge¬ 
neral  the  opinion  of  foreign  writers  or  politi¬ 
cians,  who,  milled  by  the  apparent  heat  with 
which  thofe  difputes  are  fometimes  carried  on, 
and  the  clamour  to  which  they  give  occafion, 
look  upon  England  as  a  perpetual  fcene  of 
civil  broils  and  diffenfions. 

When  the  earl  of  Carlifle  foliclted  to  be  at  the  head  of  the 
folemn  commiffion  that  failed  for  the  purpofe  we  mention, 
he  did  not  certainly  fliof/  modefty  equal  to  that  of  the  fon 
of  chancellor  Oxenftiern.  It  has  been  faid,  in  that 
ftage  of  the  conteft,  the  Americans  could  not  think  that  the 
propofals  thus  fent  to  them  were  feriouilv  meant:  however, 
this  cannot  have  been  the  principal  caufe  of  the  mifcarriage 
of  the  commiffion.  The  fact  is,  that  after  the  Americans 
had  been  induced  to  open  their  eyes  on  their  political 
fituation,  and  rendered  fenfible  of  the  local  advantages  of 
their  country,  it  was  become  in  a  manner  impoffible  to  have 
ftruck  with  them  any  bargain  at  which  either  nation  would 
have  afterwards  had  caufe  to  rejoice,  or  even  to  have  made 
any  bargain  at  all.  It  would  be  needlefs  to  fay  here  any 
thing  more  on  thefubjt<ft  of  the  American  conteft. 

The  motto  of  one  of  the  Englilh  nobility  ftiould  have 
been  that  of  minifters,  in  their  regulations  for  rendering 
the  colonies  ufeful  to  the  mother  country, — Faire  saris 
dire. 
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In  facl,  if  we  confider,  in  the  firft  place,  the 
conftant  tenor  of  the  conduft  of  the  parliament, 
we  Ihall  fee  that  whatever  different  views  the 
feveral  branches  that  compofe  it  may  at  times 
purfue,  and  whatever  ufe  they  may  accordingly 
make  of  their  privileges,  they  never  go,  in  re¬ 
gard  to  each  other,  beyond  the  terms,  not 
only  of  decency,  but  even  of  that  genera]  good 
underftanding  which  ought  to  prevail  among 
them. 

Thus  the  king,  though  he  preferves  the  ftyle 
ofhis  dignity,  never  addrefles  the  two  houfes 
but  in  terms  of  regard  and  affection  ;  and  if  at 
any  time  he  choofes  to  refufe  their  bills,  he  only 
fays  that  he  will  confider  of  them  ( le  roy  s'advi- 
sera)  j  which  is  certainly  a  gentler  expreffton 
than  the  word  veto. 

The  two  houfes  on  their  part,  though  very 
jealous,  each  within  their  own  walls,  of  the  free¬ 
dom  of  fpeech,  are,  on  the  other  hand,  careful 
that  this  liberty  fhall  never  break  out  into 
unguarded  expreflions  with  regard  to  theperfon 
of  the  king.  It  is  even  a  conftant  rule  amongft 
them  never  to  mention  him,  when  they  mean  to ' 
blame  the  adminiftration  ;  and  thofe  things 
which  they  may  choofe  to  cenfure,  even  in  the 
fpeeches  made  by  the  king  in  perfon,  and 

which 
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which  are  apparently  his  own  adts,  are  never 
considered  but  as  the  deed  of  his  ministers,  or, 
in  genera],  of  thofe  who  have  advifed  him. 

The  two  houfes  are  alfo  equally  attentive  to 
prevent  every  Step  that  may  be  inconsistent  with 
that  refpe£t  which  they  mutually  owe  to  one 
another.  The  examples  of  their  differences 
with  each  other  are  very  rare,  and  were  for  the 
molt  part  mere  mifunderStandings.  Nay,  in 
order  to  prevent  all  fubje£t  of  altercation,  the 
custom  is,  that  when  one  of  the  two  houfes  re- 
fufes  to  confent  to  a  bill  prefented  by  the  other, 
no  formal  declaration  is  made  of  fuch  refufal ; 
and  that  houfe  whofe  bill  is  rejected,  learns  its 
Sate  only  from  their  hearing  no  more  of  it,  or 
by  what  the  members  may  be  told  as  private 
perfons. 

In  each  houfe,  the  members  take  care,  even 
in  the  heat  of  debate,  never  to  go  beyond  cer¬ 
tain  bounds  in  their  manner  of  fpeaking  of  each 
other :  if  they  were  to  offend  in  that  refpedS, 
they  would  certainly  incur  the  cenfure  of  the 
houfe.  And  as  reafon  has  taught  mankind  to 
refrain,  in  their  wars,  from  all  injuries  to  each 
other  that  have  no  tendency  to  promote  the 
main  objedt  of  their  contentions,  fo  a  kind  of 
law  of  nations  (if  I  may  fo  exprefs  myfelf)  has 
been  introduced  among  the  perfons  who  form 
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the  parliament  and  take  a  part  in  the  debates: 
they  have  difcovered  that  they  may  very  well 
be  of  oppofite  parties,  and  yet  not  hate  and 
perfecute  one  another.  Coming  frefh  from 
debates  carried  on  even  with  confiderable 
warmth,  they  meet  without  relu£tance  in  the 
ordinary  intercourfe  of  life ;  and,  fufpending  all 
hoftilities,  they  hold  every  place  out  of  parlia¬ 
ment  to  be  neutral  ground. 

In  regard  to  the  generality  of  the  people,  as 
they  never  are  called  upon  to  come  to  a  final 
decifion  with  refpect  to  any  public  meafures, 
or  exprcfsly  to  concur  in  fupporting  them,  they 
preferve  themfelves  ftill  more  free  from  party 
fpirit  than  their  reprefentatives  themfelves 
fometimes  are.  Confidering,  as  we  have  ob- 
ferved,  the  affairs  of  government  as  only  matter 
of  fpeculation,  they  never  have  occafion  to  en¬ 
gage  in  any  vehement  contefts  among  them¬ 
felves  on  that  account :  much  lefs  do  they 
think  of  taking  an  a£live  and  violent  part  in 
the  differences  of  particular  factions,  or  the 
quarrels  of  private  individuals.  And  thofe 
family  feuds,  thofe  party  animofities,  thofe  vic¬ 
tories  and  confequent  outrages  of  factions  al¬ 
ternately  fuccefsful ;  in  ihort,  all  thofe  incon¬ 
veniences  which  in  fo  many  other  ftates  have 
conftantly  been  the  attendants  of  liberty,  and 
,  which. 
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Which  authors  tell  us  we  mud;  fubmit  to,  as 
the  price  of  it,  are  things  in  very  great  meafure 
unknown  in  England. 

But  are  not  the  Englidi  perpetually  making 
complaints  againd  the  adminidration  ?  and  do 
they  not  fpeak  and  write  as  if  they  were  con- 
tinualiy  expofed  to  grievances  of  every  kind? 

Undoubtedly:,  I  fhall  anfwer,  in  a  fociety  of 
beings  fubjeft  to  error,  didatisfa&ions  will  ne- 
cedarily  arife  from  fome  quarter  or  other ;  and, 
in  a  free  fociety,  they  will  be  openly  mani- 
feded  by  complaints.  Beddes,  as  every  man 
in  England  is  permitted  to  give  his  opinion 
upon  all  fubje£ts,  and  as,  to  watch  over  the 
adminidration,  and  to  complain  of  grievances, 
is  the  proper  duty  of  the  reprefentatives  of  the 
people,  complaints  mud  neceffarily  be  heard 
in  fuch  agovernment,  and  even  more  frequently, 
and  upon  more  fubjefts,  than  in  any  other. 

But  thofe  complaints,  it  dtould  be  remem¬ 
bered,  are  not,  in  England,  the  cries  of  oppref- 
fion  forced  at  lad  to  break  its  filence.  They 
do  not  fuppofe  hearts  deeply  wounded.  Nay, 
I  will  go  farther, — they  do  not  even  fuppofe 
very  determinate  fentiments;  and  they  are  often 
nothing  more  than  the  fird  vent  which  men  give 
to  their  new  and  yet  unfettJed  conceptions. 

L 1  2  The 


516 


THE  CONSTITUTION 


The  agitation  of  men’s  mind  is  not  therefore 
in  England  what  it  would  be  in  other  Hates :  it 
is. not  the  fymptom  of  a  profound  and  general 
difcontent,  and  the  forerunner  of  violent  com¬ 
motions.  Forefeen,  regulated,  even  hoped  for 
by  the  conftitution,  this  agitation  animates  all 
the  different  parts  of  the  ftate,  and  is  to  be 
confidered  only  as  the  beneficial  viciffitude  of 
the  feafons.  The  governing  power  being  depen¬ 
dent  on  the  nation,  is  often  thwarted,  but,  fo 
long  as  it  continues  to  deferve  the  affeftion  of 
the  people,  can  never  be  endangered.  Like  a 
vigorous  tree  which  ftretches  its  branches  far 
and  wide,  the  flighteft  breath  can  put  it  in 
motion ;  but  it  acquires  and  exerts  at  every 
moment  a  new  degree  of  force,  and  refills  the 
winds,  by  the  ffrength  and  elafticity  of  its 
fibres,  and  the  depth  of  its  roots. 

In  a  word,  whatever  revolutions  may  at  times 
happen  among  the  perfons  who  conduft  the 
public  affairs  in  England,  they  never  occafion 
the  fhorteft  interruption  of  the  power  of  the 
laws,  nor  the  fmalleft  diminution  of  the  fecurity 
of  individuals.  A  man  who  fliould  have  in¬ 
curred  the  enmity  of  the  molt  powerful  men 
in  the  ftate — what  do  I  fay? — though  he  had, 
like  another  Vatinius,  drawn  upon  himfelf  the 
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united  deteftation  of  all  parties, — might,  under 
the  protection  of  the  laws,  and  by  keeping 
within  the  bounds  required  by  them,  continue 
to  fet  both  his  enemies  and  the  whole  nation  at 
defiance. 

The  limits  prefcribed  to  this  book  do  not  ad¬ 
mit  of  entering  into  any  farther  particulars  on 
the  fubjeCt  we  are  treating  here ;  but  if  we 
were  to  purfue  this  inquiry,  and  examine  into 
the  influence  which  the  Englifh  government 
has  on  the  manners  and  cuftoms  of  the  people, 
perhaps  we  fhould  find  that,  inftead  of  infpi- 
ring  them  with  any  difpofition  to  diforder  or 
anarchy,  it  produces  in  them  a  quite  contrary 
effeCt.  As  they  fee  the  higheft  powers  in  the 
ftate  conftantly  fubmit  to  the  laws,  and  they 
receive,  themfelves,  fuch  a  certain  protection 
from  thofe  laws  whenever  they  appeal  to  them, 
it  is  impoifible  but  they  muft  infenfibly  contraCt 
a  deep-rooted  reverence  for  them,  which  can  at 
no  time  ceafe  to  have  fome  influence  on  their 
aCtions.  And,  in  faCt,  we  fee  that  even  the 
lower  clafs  of  the  people,  in  England,  not- 
withftanding  the  apparent  excefles  into  which 
they  are  fometimes  hurried,  poflefs  a  fpirit  of 
juftice  and  order  fuperior  to  what  is  to  be  ob- 
ferved  in  the  fame  rank  of  men  in  other  coun¬ 
tries.  The  extraordinary  indulgence  which  is 
fhown  to  accufed  perfons  of  every  degree  is 
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not  attended  with  any  of  thofe  pernicious  con* 
fequences  which  we  might  at  fir  ft  be  apt  to 
fear  from  it.  And  it  is,  perhaps,  to  the  na¬ 
ture  of  the  Engliih  conftitution  itfelf  (how  ever 
remote  the  caufe  may  perhaps  feem)  and  to  the 
fpirit  of  juftice  it  continually  and  infenfibly  dif~ 
fufes  through  all  orders  of  the  people,  that  we 
are  to  aferibe  the  lingular  advantage  pofleffed 
by  the  Englifh  nation,  of  employing  an  incom¬ 
parably  milder  mode  of  adminiftering  juftice 
in  criminal  matters  than  any  other  nation,  and 
at  the  fame  time  of  affording,  perhaps,  fewer 
inftances  of  violence  or  cruelty. 

Another  confequence  which  we  might  ob- 
ferve  here,  as  flowing  alfo  from  the  principles 
of  the  Englifh  government,  is  the  moderate 
behaviour  of  thofe  who  are  inverted  with  any 
branch  of  public  authority,  if  we  look  at  the 
conducl  of  public  officers,  from  the  minifter 
of  ftate,  or  the  judge,  down  to  the  loweft; 
offeer  of  juftice,  we  find  a  fpirit  of  forbearance 
and  lenity  prevailing  in  England,  among  the 
perfons  in  power,  which  cannot  but  create 
fome  furprife  in  thofe  who  have  vitited  other 
countries. 

One  circumftance  more  I  fttall  obferve  here, 

i 

as  peculiar  to  England,  which  is  theconftant  at¬ 
tention  of  the  legiflature  in  providing  for  the 
interefts  and  welfare  of  the  people,  and  the  in¬ 
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dulgences  fhown  by  them  to  their  very  preju¬ 
dices  :  advantages  thefe,  which  are  no  doubt 
the  confequence  of  the  general  fpirit  which 
animates  the  whole  Englilh  government,  but 
are  alfo  particularly  owing  to  that  circumftance 
peculiar  to  it,  of  having  lodged  the  a£five  part 
of  legiflation  in  the  hands  of  the  reprefentatives 
of  the  nation,  and  committed  the  care  of  alle¬ 
viating  the  grievances  of  the  people  to  perfons 
who  either  feel  them,  or  fee  them  nearly,  and 
whofe  fureft  path  to  advancement  and  fame  is 
to  be  active  in  finding  remedies  for  them. 

I  mean  not,  however,  that  no  abufes  take 
place  in  the  Englilh  government,  or  that  all 
poflible  good  laws  are  enafied,  but  that  there 
is  a  conftant  tendency  in  it,  both  to  corre6t 
the  one,  and  improve  the  other.  And  that  all 
the  laws  that  are  in  being  are  ftricily  executed, 
whenever  appealed  to,  is  what  I  look  upon  as 
the  charafferifiic  and  undifputed  advantage  of 
the  Englilh  conftitution, — a  conftitution  the 
more  likely  to  produce  all  the  effe£ls  we  have 
mentioned,  and  to  procure  in  general  the  hap- 
pinefs  of  the  people,  in  that  it  has  taken  man¬ 
kind  as  they  are,  and  has  not  endeavoured  to 
prevent  every  thing,  but  to  regulate  every 
thins  :  I  fliall  add,  the  more  difficult  to  dif- 
cover,  becaufe  its  form  is  complicated,  while 
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its  principles  are  natural  and  fimple.  Hence 
it  is  that  the  politicians  of  antiquity,  fen- 
fible  of  the  inconveniences  of  the  governments 
they  had  opportunities  of  knowing,  wifhed  for 
the  eftablifhment  of  fuch  a  government,  with¬ 
out  much  hopes  of  ever  feeing  it  realifed*: 
nay,  Tacitus,  an  excellent  judge  of  political 
fubjefts,  confiaered  it  as  a  projeft  entirely  chi¬ 
merical  f.  Nor  was  it  becaufe  he  had  not 
thought  of  it,  had  not  reflected  on  it,  that  he 
was  of  this  opinion :  he  had  fought  for  fuch  a 
government,  had  had  a  glimpfe  of  it,  and  yet 
continued  to  pronounce  it  impradticable. 

Let  us  not,  therefore,  afcribe  to  the  confined 
views  of  man,  to  his  imperfect  fagacity,  the 
difcovery  of  this  important  fecret.  The  world 
might  have  grown  old,  generations  might  have 
fucceeded  generations,  ftill  feeking  it  in  vain. 
It  has  been  by  a  fortunate  conjunction  of  cir- 
cumftances, — I  fhall  add,  by  the  affiftance  of  a 
favourable  fituation,  that  Liberty  has  at  laft 
been  able  to  ere&  herfelf  a  temple. 

*  “  Statuo  efle  optime  conftitutam  rempublicam  qua? 
“  ex  tribus  generibus  illis,  regali,  optimo,  et  popular!,  mo- 
“  dice  confufa.” — Cic.  Fragm. 

f  “  Cunftas  nationps  et  urbes,  populus,  aut  priores  aut 
“  finguli,  regunt.  Deledta  ex  his  et  conftituta  reipublicse 
“  forma,  laudari  faciiius  quam  evenire:  vel  fi  evenit,  haud 
‘‘  diuturna  efle  poteft.” - — Tac.  Ann.  lib.  iv. 
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Invoked  by  every  nation,  but  of  too  delicate 
a  nature,  as  it  fhould  feem,  to  fubfift  in  focieties 
formed  of  fuch  imperfect  beings  as  mankind, 
fhe  (bowed,  and  but  juft  (bowed  berfelf,  to  the 
ingenious  nations  of  antiquity  wbo  inhabited 
tbe  foufn  of  Europe.  They  were  conftantly 
miftaken  in  tbe  form  of  tbe  worlhip  they  paid 
to  her.  As  they  continually  aimed  at  extend¬ 
ing  dominion  and  conqueft  over  other  nations, 
they  were  no  lefs  miftaken  in  tbe  fpirit  of  that 
worlhip ;  and  though  they  continued  for  ages 
to  pay  their  devotions  to  this  divinity,  (lie  ftill 
continued,  with  regard  to  them,  to  be  the  un¬ 
known  goddefs. 

Excluded,  fince  that  time,  from  thofe  places 
to  which  (he  had  feemed  to  give  a  preference, 
driven  to  the  extremity  of  the  Weftern  World, 
banifhed  even  out  of  the  Continent,  fhe  has 
taken  refuge  in  the  Atlantic  Ocean.  There  it 
is,  that,  freed  from  the  dangers  of  external 
difturbance,  and  affifted  by  a  happy  pre-ar¬ 
rangement  of  things,  fhe  has  been  able  to  dif- 
play  the  form  that  fuited  her ;  and  (lie  has 
found  lix  centuries  to  have  been  necelTary  to 
the  completion  of  her  work. 

Being  (heltered,  as  it  were,  within  a  citadel, 
(he  there  reigns  over  a  nation  which  is  the  bet¬ 
ter  entitled  to  her  favours  as  it  endeavours  to 

extend 


522 


THE  CONSTITUTION,  &c. 


extend  her  empire,  and  carries  with  it,  to  every 
part  of  its  dominions,  the  bleiTmgs  of  induftry 
and  equality.  Fenced  in  on  every  fide  (to  ufe 
the  expreffions  of  Chamberlayne)  with  a  wide 
and  deep  ditch,  the  fea, — guarded  with  ftrong 
outworks,  its  fhips  of  war, — and  defended  by 
the  courage  of  her  feamen,  fne  preferves  that 
myfterious  eflence,  that  facred  fire  fo  difficult 
to  be  kindled,  and  which,  if  it  were  once  ex- 
tinguifhed,  would  perhaps  never  be  lighted 
again.  When  the  world  fhall  have  been  again 
laid  wafle  by  conquerors,  {he  will  frill  continue 
to  fhow  mankind,  not  only  the  principle  that 
ought  to  unite  them,  but,  what  is  of  no  lefs 
importance,  the  form  under  which  they  ought 
to  be  united.  And  the  philofopher,  when  he 
confiders  the  conftant  fate  of  civil  focieties 
amongft  men,  and  obferves  the  numerous  and 
powerful  caufes  which  feem,  as  it  were,  una¬ 
voidably  to  condudl  them  all  to  a  ftate  of  po¬ 
litical  flavery,  will  take  comfort  in  feeing  that 
Liberty  has  at  length  difclofed  her  nature  and 
genuine  principles,  and  fecured  to  herfelf  an 
afylum,  againft  defpotifm  on  one  hand,  and 
popular  licentioufnefs  on  the  other. 
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fell  into  ruin  from  the  fame  caufes,  457.  Caufes  that 
operate  for  its  prelervation,  465,  470.  Endangered  by 
the  offers  of  Columbus  to  Henry  VII.  471.  Farther 
reafons  of  its  future  prefervalion,  472,  478.  How  it 
rifes  again,  after  being  in  a  manner  overwhelmed,  478, 
479.  Dangers  to  which  it  m.iy  be  expofed,  479,  480. 
In  what  circumflances  it  may  be  looked  upon  as  annihi¬ 
lated,  481.  Meddling  with  it,  upon  the  fcore  of  improve¬ 
ment,  may  prove  very  dangerous  experiments,  45  5,  488, 
489.  S,e  Crown.  Would  have  been  altered  by  granting 
the  Americans  their  claims,  505,  5 '9.  See  Taxation. 
Seems  to  diffufe  a  fpirit  of  order  and  juffice  among  the 
lower  daffies  of  people,  517,  518.  Such  a  one  w  idled 
for  by  the  politicians  of  antiquity,  520. 

Con/uhy  the  acra  of  their  creation,  and  nature  of  their  of¬ 
fice,  316.  Unreftrained  power,  334.  See  Rome. 

Coronation  oath,  90,  91. 

Covent  y,  Sir  John,  his  cafe,  354.  Refentment  of  the  com¬ 
mons,  and  bill  they  pafs,  334,  353.  An  obfervation  on 
that  bill,  357. 

Courts  of  law,  in  England,  their  names  and  functions,  108, 
109,  no.  Kept  by  parliament  under  ftruft  rules.  362, 
363.  The  gre.it  impartiality  of  their  proceedings,  363, 
366.  A  few  remarkable  inftances,  363,  366,  367.  See 
Laws  and  Jury. 

Cromwell ,  his  fruitlefs  attempts  to  form  a  popular  atTembly 
obedient  to  him,  413 — 4x7. 

Gown,  its  power  much  fuperior  in  England  after  the  Con- 
queft  to  what  it  w  as  in  France,  10,20.  Tne  barons  com¬ 
pelled  to  unite  with  the  commonalty,  to  reftrain  its  power, 
21  —  23.  Its  prefent  conftitutional  prerogative,  70,  71,  72. 
Reftraints  it  lies  under,  83 — 90.  See  King.  Totally  de¬ 
pendent  on  the  people  for  its  fupplies,  -4,  76.  Ufeful- 
nefs  of  its  power  in  preventing  any  citizen  or  popular 
leader  from  acquiring  a  degree  of  power  dangerous  to 
public  liberty,  199,  202.  Inftances  of  it,  208.  Is  not  to 
make  open  propofals  to  parliament  for  their  aflent  or  diffent, 
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269.  May  fend  them  meflages,  and  to  what  effeft,  231. 
Its  name  not  to  be  introduced  to  influence  debates,  269. 
Unites  in  itfelf  the  whole  executive  authority,  275,  276. 
Thereby  produces  an  union  in  a  common  caufe  among 
all  orders  of  fuujcfts,  278,  279.  Is  like  an  ever-l'ubfid- 
ing  Carthage,  that  maintains  the  virtue  of  the  represen¬ 
tatives  of  the  people,  281.  Farther  illuftration  of  the 
fame  faft,  345,  &  fcq  355.  337.  The  power  of  C.ozuns 
has  not  produced  thefe  effects  in  other  countries,  374. 
Numerous  indances  of  this,  375,  377.  The  liability  of 
the  executive  powrr  of  the  Englilli  crown,  377,378. 
Isa  great  peculiarity  of  it,  381.  Is  not  a  fub  eft  to  be 
explained  here  otherwife  than  by  fafts,  379,  381.  Its 
power  alternately  defended  bv  the  two  houfes,  381 — 
385.  The  fterct  forbear  .nee  of  the  two  houfes  not  to 
invade  its  prerogative,  385,  386.  Very  remarkable  in- 
ftances  of  tnis,  391,  395.  Its  whole  2  thority  centres 
in  the  fovereign,  the  privy  council  only  to  advife  him, 
or  wbiiefs  his  operations,  390.  Its  fecure  power  ren¬ 
dered  confpicuous  in  the  facility  with  which  it  difmifles 
great  men  from  their  employments,  393,  397.  Not  fo 
in  other  monarchies,  397.  The  facility  with  which  it 
dif  nifl'es  the  parliament,  398,  400.  This  facility  ren- 
derc-d  re  >  arkable  by  the  fafts  that  take  place  in  other 
monarchies,  401.  Never  waged  war  againft,  except  by 
perlons  who  pofitively  laid  claim  to  it,  or  at  lead  upon 
national  grounds,  402,  403.  Its  power  more  fecure  in 
itfelf,  but  not  fo  indelibly  annexed  to  the  perfon  of  an 
individual  as  in  other  countries,  403.  Thefecret  caufesof 
its  peculiar  (lability  isafubjeft  more  properly  belonging  to 
philofophy  than  to  politics,  404,  405.  Great  advantages 
refuit  from  this  (lability,  405,  406.  I.  The  numerous 
reftraints  it  is  able  to  bear,  and  great  freedom  it  can  al¬ 
low  the  fubjeft  at  its  expenfe,  406,  409.  II.  The  li¬ 
berty  of  fpeaking  and  writing,  carried  to  the  great  ex¬ 
tent  it  is  in  Engiand,  410,414.  III.  The  unlimited 
freedom  of  debate  in  parliament,  414,  419,  420.  IV. 
The  union  among  all  orders  of  fubjefts  in  defence  of 
public  liberty,  420,  423.  V.  The  unlimited  freedom  al¬ 
lowed  to  the  people  of  meddling  with  government  af» 
fairs,  423,  425.  VI.  The  impartiality  with  which  jnftice 
is  dealt,  without  ref  eft  to  perlons,  425,  428.  VII. 
Needltflhef,  of  an  armed  force  to  fupport  its  power,  3  76, 
429,  &:  l'eq.  441 — 446.  VIII.  Its  drift  refpeft  even  for 
the  letter  of  the  law,  437,  441.  IX.  The  leuity  ufed  in 
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the  adminiftration  of  criminal  juftice  may,  perhaps,  be 
afcribed  in' great  part  to  >he  general  fecurity  the  ftable 
pow  er  of  the  crown  gives  to  the  whole  machine  of  go¬ 
vernment,  43S,  439.  The  great  power  the  crown  for¬ 
merly  derived  from  its  dominions  beyond  fea,  fupplied 
afterwards  by  hidden  ci  cumftances  at  home,  439,  442. 
Initances  of  this  great  power  without  the  fupport  of  an 
armed  force,  442,  443,  448.  It  keeps  the  military 
power  in  afurprifing  ltate  of  fubjection  to  the  law,  447, 
451.  Inftances  of  this,  ibid.  Really  could  not,  in  the 
general  fituation  of  things,  derive  anv  affillance  from  a 
Handing  army  againflthe  people,  451,  432.  The  meth¬ 
od  it  fhould  adopt  for  fetting  afide  the  prefent  confti- 
tution,  453,  434.  Its  power  is  wholly  annexed  to  the 
civil  branch  of  its  office,  442,  435.  Hints  concerning 
its  effectual  foundations,  433,  456.  Prevents  the  Eng¬ 
lilh  conftituiion  from  being  deltroyed  in  the  fame  man¬ 
ner  the  Roman  republic  was,  1 60.  The  great  ufefulnefs 
of  its  veto  power,  470.  Confiderations  on  the  attempts 
to  abridge  its  prerogative,  482.  In  what  circumftances 
thefe  attempts  might  be  brought  to  fucceed,  482,  483. 
A  comparifon  between  its  prerogative,  and  that  of  the 
kings  of  Sweden,  before  the  laft  revolution,  482 — 487. 
The  abridging  of  its  prerogative  might  not  anfwer  the 
expectations  of  thofe  politicians  who  wifli  for  it,  487, 
&  feq.  Sketches  of  the  dangers  to  public  liberty  that 
might  arile  therefrom,  488,  494.  The  rule  to  be  fol¬ 
lowed  in  purfuing  fuch  attempts,  494,  495.  How  de¬ 
pendent  on  the  people  for  its  fupplies,  fee  Taxation. 

Cunningham  i  Law  Dictionary  quoted,  123,  126,  148. 

D. 

.Debate,  freedom  of,  fecured  by  the  bill  of  rights,  96.  See 
Propounding.  How  conducted  in  the  Englilh  parlia¬ 
ment,  63,  67,  261 — 263.  The  unlimited  freedom  exer- 
cifed  in  the  Englilh  parliament  not  followed  by  any  bad 
confequences,  and  why,  419,  420. 

Dictators,  their  great  power,  237,  333.  Their  abfolute 
power  wjas  often  ufeful,  407,  408.  See  Rome. 

D  'ijfolution  of  the  parliament,  its  effects,  64.  Eafily  effected 
by  the  crown  in  England,  400. 

Douglas,  earls  of,  caufed  to  be  flain  by  king  James  II.  of 
Scotland,  397. 

Edward, 
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E. 

Edward  I.  furnamed  the  Englifh  Jurtinian,  30. 

Elections,  laws  relating  to  them,  62,  63,  96.  Grenville's 
bill  for  deciding  concerted  ele&ions,  97.  Advantages 
arifing  from  the  right  of  the  people  to  ele<rt  reprefenta- 
tives.  2S2,  283,  300 — 304.  See  People. 

Elizabeth,  queen,  the  inquifitorial  court  of  High  CommiJ - 
Jion  eftablifhed  during  her  reign,  46. 

Emancipation  of  fons,  in  Rome,  manner  of,  137. 

England ,  the  power  of  the  king  becomes  very  great  at  the 
sera  of  the  conqueft,  1  3.  The  lords  or  barons  much  de¬ 
pendent  on  the  crown,  15.  Are  thence  compelled  to 
Unite  in  a  common  caufe  with  the  people,  21 — 23.  Dif¬ 
ferent  from  France,  in  thatit  formed  one  com paft united 
kingdom,  25,  26.  This  circumftance  favours  the  efta- 
blifhment  of  public  liberty,  26.  A  peculiarity  of  its 
government,  viz.  the  advantageous  manner  to  public 
liberty  in  which  revolutions  have  conftantly  been  con¬ 
cluded,  315,  327 — 332.  See  Revolutions.  The  ftriffnefs 
with  which  laws  favourable  to  the  liberty  of  the  fubjedt 
are  executed,  332,  &  feq.  345,  &  feq.  See  Commons  Re¬ 
markable  impartiality  in  the  courts  of  law,  303—365. 
Inftances  quoted,  364,  365,  366.  Farther  ftridtures  on 
the  fame  fubjedf,  427,  428,  The  people  may  be  faid  in 
England  to  be  inverted  with  both  the  judicial  and  cen- 
forial  powers,  414.  Singular  law  dodlrine,  concerning 
the  authority  of  government,  and  the  liberty  of  the  fub- 
je£t,  436 — 442.  The  people’s  fituation  different  from 
that  of  the  people  in  Rome,  458,  459.  See  People.  The 
balance  of  the  people  in  government  is  connected  with 
the  right  of  property,  464.  See  Taxation.  Divifions 
among  the  people  never  carried  very  far,  514,  515.  The 
lower  clafs  portefled  of  a  confiderable  fpirit  of  order  and 
juftice,  5 1 7. 

Equity ,  courts  of,  an  inquiry  into  the  meaning  of  the 
word,  and  their  real  office,  133,  134.  A  court  of  this 
kind  exifted  in  Rome,  135,  136.  See  Prator.  Reme¬ 
dies  afforded  by  the  Englifh  courts  of  equity,  140,  141. 
How  thefe  courts  were  firft  inrtituted,  141.  Theoppo- 
fition  they  met,  ibid.  Their  method  of  proceeding  to  en¬ 
force  appearance,  and  fubmiffion  to  their  decrees,  142, 
143.  Are  kept  within  much  more  rtridt  bounds  than  the 
praetor’s  equity  court  was  in  Rome,  146 — 149.  Farther 
definition  of  their  office,  149 — 151. 

Executive  power,  lodged  in  the  king,  is  more  eafily  reprefs- 
ed  when  confined  to  a  foie  indivifible  feat,  209,  &  leq. 

ftl  in  is 
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h  taken  out  of  the  hands  of  the  reprefentatives  of  the 
people,  274,  275.  Great  advantages  thence  arifing,  274, 
2 78,  279.  See  Crown. 

F. 

Faire  fans  dire ,  the  motto  quoted,  51 1. 

Favourite  of  the  people,  how  prevented  in  the  Englifli  con- 
ftitution  from  acquiring  a  power  dangerous  to  public 
liberty,  201,  feq.  See  Commonwealth-. 

Felton ,  hisanfwerto  the  bilhop  of  London,  178. 

Feudal  government  introduced  in  France  through  a  long  fe- 
ries  of  events  and  years,  10.  Is  introduced  fuddenly 
and  at  once  in  England  by  the  Conqueft,  13.  Confe- 
quences  of  thefe  differences,  15,  16. 

France ,  the  feudal  government  was  eftabliflied  in  it  in  a 
very  flow  manner,  and  how*  io,  n.  The  crown  was  at 
firft  eledlive,  1 1.  The  authority  of  the  king  originally 
very  inconfiderable,  12,  16,  17.  The  lords  or  barons 
were  in  great  meafure  independent  on  the  crown,  ibid. 
Thefe  circumftances  prejudicial  to  the  liberty  of  the 
people,  ibid.  18 — 20.  Is  formed  by  an  aggregation  of 
many  different  fovereignties,  17 — 19.  See  Re-unions. 
The  remarkable  treaty  by  which  the  war  for  the  public 
good  was  terminated*  29,  30.  General  effates,  how  con- 
llituted,  33,  34.  The  third  eftate  or  commons  never 
poflefled  of  any  weight,  33.  A  remarkable  infurrediion, 
36.  The  conftitution  of  France  about  the  time  of 
Hugh  Capet,  much  the  fame  with  that  of  the  German 
empire  at  prefent,  38,  39.  What  they  call  Edits  en  re- 
gifires ,  69.  French  parliament,  what,  ibid.  Late  king’s 
expedient  for  difmiffing  the  parliament  of  Paris,  399. 
Tnejealonfy  of  the  crown  againft  that  alTembly,  417, 
418.  Comparifon  between  the  French  and  Englifli  con- 
ffitution  in  regard  to  the  right  of  taxation,  44,  499,  503. 

Franklin,  Dr.  quoted,  506,  508. 

French  language  introduced  into  the  Englifli  iaws  by  Wil¬ 
liam  the  Conqueror,  68.  Is  itill  ufed  by  the  king  in  de¬ 
claring  his  intention  to  the  parliament,  67.  Judge 
Blackltone’s  paflage  on  that  fubjedt,  68. 

G. 

George  I.  king,  led  into  an  imprudent  ftep;  3S4,  482,  483* 
489. 

General  warrants,  fet  afide,  469. 

Geneva,  republic  of,  mentioned,  225,  247,  298,  299,  470. 

Germany,  by  what  caufe  the  growth  of  the  power  of  thfe 

crown 
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Cfown  has  been  checked  there,  39.  Its  prefent  ftate  cortv 
pared  with  that  of  France  in  the  time  of  Hugh  Capet,  38. 
Grecian  commonwealths,  revolutions  in  them  only  favour* 
able  to  the  particular  interefts  of  leaders  and  demagogues, 
326.  The  reproach  made  them  by  Caefar,  369. 

Gracchi,  how  forfaken  by  the  people,  258. 

Grand  Jury ,  its  office,  167. 

Guife,  duke  of,  (lain  by  order  of  K.  Henry  III.  of  France, 


Habeas  Corpus  a<ft,  when  palled,  and  for  what  purpofe,  187, 
188.  The  tenor  of  it,  188 — 190.  The  particular  occa- 
fion  of  it,  330.  Expreffions  of  judge  Blackftone  on  the 
fubjedf,  ibid.  Quoted  by  Junius,  ibid.  On  what  oc- 
cafion  fufpended,  and  with  what  caution,  409.  By  what 
means  finally  fettled,  469. 

Hale,  judge,  quoted,  31.  His  defcription  of  the  office  of  a 
jury,  174,  175. 

Henry  I.  grants  a  charter  to  his  fubjecls,  what  condition  he 
annexes  to  it,  24. 

Henry  VIII.  his  great  power,  45.  Was  unfupported  by  a 
ftanding  army,  376. 

Holt,  judge,  remarkable  opinion  delivered  by  him,  309. 

Hugh  Capet,  the  firft  hereditary  king  in  France,  ix.  The 
haughty  anfwer  of  a  French  lord  to  him,  13. 

Hume ,  Mr.  a  few  words  on  the  character  given  by  him  of 
James  II.  444. 

I. 

Jacob's  Law  Dittionary  quoted,  125,  148. 

"James  l.  liberty  begins  to  revive  in  his  reign,  47.  His 
lofty  notions  concerning  regal  authority,  ibid.  Keeps  his 
ground  againft  the  reftlefs  fpirit  of  the  times,  443. 

James  II.  how  his  dethronement  was  effe&ed,  55,  56.  Was 
inexcufable  in  his  conduct,  444.  A  few  more  words  on 
the  manner  of  his  being  dethroned,  ibid.  Receives  no 
manner  of  affiftance  from  his  numerous  army,  452,  453. 

Jesuits,  how  expelled  from  Spain,  401. 

impeachment,  public,  what,  and  its  effects,  92,  93.  The 
king’s  pardon  no  bar  to  the  profecution  of  an  impeach¬ 
ment,  94.  Can  it  prevent  the  execution  of  the  judgment? 
94.  Instances  of  minifters  and  judges  impeached  by 
the  commons,  92,  93,  3 5 1- — 3 53- 

Imprifonment,  the  method  formerly  ufed  for  liberating  impri- 
foiled  perfons,  185.  They  were  infufficient  againft  the 
Mm2  power 
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power  of  the  privy  council,  186.  A  new  force  given 
them  by  the  petition  of  rights,  ibid.  Evaded  again  by 
means  of  an  alias  and  a  pluries ,  187.  Habeas  Corpus  aft, 
ibid. 

John ,  king,  grants  the  great  charter,  26,  27. 

Johnfnn ,  Dr.  Samuel,  his  opinion  concerning  the  office  of 
the  courts  of  eopiity,  examined,  134.. 

Journal  of  the  commons.  Their  ad  refs  to  the  crown  in 
regard  to  the  printing  of  the  fame,  394. 

Judges,  how  they  may  be  removed  from  their  offices,  78. 
Their  office  in  criminal  caufes  is  only  to  direft  the  jury, 
and  afterwards  to  pronounce  the  law,  173,  176.  Decide 
in  Felton’s  cafe  the  torture  cannot  be  uled,  178.  Can¬ 
not  alter  the  mode  of  puniffiment,  ibid.  Inftances of 
judges  impeached,  351  —  333..  See  Courts. 

Judicial  power,  in  regard  to  criminal  matters,  the  necefTary 
cautions  in  eftablifhing  fuch  power,  151,  &  feq.  Should 
not  be  trull  ed,  efpecially  in  a  free  fate,  to  any  too  power¬ 
ful  perfons  or  bodies,  159,  &  feq.  Allufions  to  the  fo¬ 
reign  courts  of  law,  160.  See  Trial.  May  be  faid  in 
England  to  be  in  the  hands  of  nobody,  180,181.  Lodged 
in  the  people,  414, 

Junius’s  letter  quoted,  172,  350. 

Jury ,  how  they  are  to  fhape  their  verdift,  172.  Muft  de¬ 
cide  both  upon  the  faft  and  the  criminality  of  it,  1-2, 
173.  What  rules  muft  follow  in  their  opinion,  174,  175. 
Judge  Hale’s  remarkable  pafi'age  in  that  refpeft,  ibid. 
Ufually  pay  a  great  regard  to  the  judge’s  direftion,  182. 
The  effeft  of  their  recommending  to  mercy,  183.  See 
Trial  and  Judicial  Power. 

JnJlice ,  impartiality  of  its  adminiftration  in  England,  363— 
36 7,  427,  428.  See  j Law  and  Judicial  Power. 

K. 

King,  his  prerogative  by  the  conftitution,  71,  72.  The  re- 
ftriftion  fet  by  law  upon  the  exercife  of  the  fame,  86 — 
89.  Commonly  granted  a  revenue  for  life,  78.  Not  to 
interfere,  nor  his  privy-council,  in  the  decifion  of  caufes 
either  civil  or  criminal,  87.  It  is  difputed  whether  he 
can  remit  the  profecution  of  a  fentence  awarded  in  con- 
fequence  of  an  impeachment,  93.  Not  to  be  named  in 
debates,  262.  Thelaft  inftanceof  one  tiling  his  negative 
voice,  391.  See  Crown. 

L. 

Laws.  See  Legijlation.  Difficulty  in  procuring  juft  ones, 
242.  A  very  necefiary  caution  in  framing  them,  273. 

-»-  Law , 
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Law ,  criminal,  how  ftridfly  the  letter  of  it  is  adhered  to  in 
England,  without  any  extenfion,  176,  309,  437,  438. — 
Great  mildnefs  of  it,  181  —  1S3.  See  Punijhment. 

Legijlative  power,  how  formed  in  England.  60,  &feq.  Ad¬ 
vantages  arifing  from  its  being  divided,  213,  Sc  feq.  Re¬ 
markable  conltancy  in  its  operations  in  Erfgland,  217. 
Not  fo  in  the  ancient  commonwealths,  217,218.  See 
Parliament. 

Legislation ,  the  bufinefs of,  conduced  in  England  upon  quite 
different  principled  from  what  it  is  in  the  republican  go 
vernments,  224.  The  manner  in  which  laws  are  framed 
in  commonwealths,  224,  225.  Inconveniency  of  it,  225, 
226.  The  manner  in  which  laws  are  framed  in  England, 
226,227.  Advantages  of  the  fame,  228 — 230.  See  Pro¬ 
pounding.  Would  it  be  an  advantage  if  laws  were  enabled 
bv  the  people  at  large?  235,  240 — 250.  See  People. 

Liberty ,  the  word  much  mifapplied  or  mifunderflood,  235, 
238.  A  truer  definition  of  the  fame,  239,  240.  How 
the  provifions  to  fecure  it  fhould  be  directed,  273.  Sin¬ 
gular  law  dodtrine  in  England  concerning  the  liberty  of 
the  fubjedi,  436 — 441. 

Livy  quoted,  246,  258,  320,  ^23,  324,  335,  336,  337. 

Lords ,  the  houfe  of,  how  conftituted,  64.  Not  fuffered  by 
the  commons  to  frame,  or  even  alter  a  money-bill,  66, 
84.  Make  it  a  Handing  order  to  rejedt  all  money  bills  to 
which. bills  of  another  nature  have  been  tacked,  7 7,  382. 
Have  not  given  up  their  claim  in  regard  to  altering  mo¬ 
ney-bills,  84.  The  gre  t  pre  eminence  allowed  them  in 
point  of  ceremony  over  the  commons,  220 — 223.  Can 
vote  by  proxy,  221.  Unite  in  a  common  caufe  with  the 
people  againft  the  power  of  the  crown,  21,  22,  49, 
278 — 280,  350 — 357.  Abridge  their  own  perfonal  pri¬ 
vileges,  360.  The  r  impartiality  in  their  judicial  capacity, 
361,  362.  Cannot  be  charged  with  having  abufed  their 
privilege  of  trying  their  own  members,  361,362.  De¬ 
feat  the  attempts  of  the  commons  on  the  crown’s  pre¬ 
rogative,  382.  Tneir  own  attempts  defeated  by  the  com¬ 
mons,  383,  384.  A  bill  is  framed  to  limit  their  number, 
384,  482.  The  great  importance  of  that  bill  generally 
overlooked,  489,  490.  See  Parliament  and  Peers. 

Lyttleton,  lord,  quoted,  306. 

M. 

Machiavel's  Hiftory  of  the  republic  of  Florence,  quoted, 
196,  197. 

Magna  Char/a,  when  and  how  obtained,  26,  27.  An  ac- 

M  m  3  count 
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count  of  it,  27 — 29.  Remarkable  extenfivenefs  ana  im¬ 
partiality  of  its  provifions,  32S. 

Jllarlboroug/t,  eaiily  difmifl'ed  from  his  employments,  208, 

395?  396- 

Martial ,  courts,  a  remarkable  difpute  between  one  and  a 
court  of  law,  448,  449,  450. 

Martial  law  mud:  be  univerfal,  where  the  authority  of  the 
government  is  fupported  by  a  (landing  army,  432,  433. 

Members  of  the  houfe  of  commons,  their  perfonal  privi- 
leges,  357.  Inftances  of  fome  punilhed  by  their  own 
houfe,  358,  359.  See  Commons < 

Military  power,  a  caufe  of  anxiety  to  thofe  fovereigns  whofe 
authority  is  fupported  by  it,  431 — 433.  Cannot  in  fucli 
cafe  be  fubjefled  to  the  civil  power,  446,  447.  Its  need- 
leflnefs  tofupport  the  power  of  the  crown  in  England, 
376,441 — 446.  The  furprifing  fubjedtion  of  it  to  the 
civil  power  in  England,  376,  446 — 451.  See  Crown. 

Minifter ,  equally  interefted  with  other  fubjedt s  in  maintain¬ 
ing  the  laws  concerning  perfonal  fecurity,  278.  A  dif- 
carded  one  in  other  countries,  the  caufe  of  fome  anxiety 
or  jealoufy  to  the  government,  397,  398.  Not  fo  in 
England,  390,  425. 

Monarchies ,  revolutions  always  concluded  in  them  by  pro¬ 
vifions  for  the  advantage  of  great  men  and  leaders,  not 
of  the  people,  the  fame  as  in  commonwealths,  326,  387, 
388,  420 — 422.  The  executive  power  of  the  crown  in 
all  ancient  or  modern  monarchies,  wanting  that  peculiar 
(lability  of  the  Englifh  crown,  3  74.  Numerous  inflances 
of  it,  375 — 377.  Not  fecured  otherwife  than  by  (landing 
armies,  376.  The  monarchs  are  afraid  of  powerful  fub- 
jedts,  396 — 398.  Cannotdo  without  fome  arbitrary  means 
of  afferting  their  authority,  407,  408.  Very  jealous  of 
the  liberty  of  the  prefs,  and,  perhaps,  are  really  obliged 
to  be  fo,  410.  Extremely  averfe,  out  of  fear  for  tneir 
own  fecurity,  to  calling  popular  aflemblies  to  take  ad¬ 
vice  and  affi (lance  from,  414 — 418.  Refpedt  of  perfons 
in  the  adminiflration  of  juftice  cannot  be  prevented  in 
them,  426,  427.  Anxious  precautions  taken  in  them  in 
regard  to  the  military  power,  431 — 433.  Their  law 
doctrine  concerning  the  executive  authority  of  the  go¬ 
vernment,  436 — 438,  The  military  fuperior  to  the  civil 
power,  446,  447. 

Money  Bills  not  to  be  altered  bv  the  lords,  66,  84,  Not  to 
be  tacked  to  other  bills,  77',  382.  See  Taxation. 

Montefquieu  quoted,  285,  286,  456. 

More's  Utopia  quoted,  286. 
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O. 

GJlrac'fm ,  an  arbitrary  uniuft  expedient,  but,  perhaps,  ne- 
celTary  in  the  republic  of  Athens,  407. 

Cxeijliern ,  chancellor,  his  words  to  his  l’on,  5 10. 

P. 


Parliament ,  Englifh,  the  ronftitution  of,  60 — 69.  How  to 
be  cal'ed,  62,  86.  How  bills  are  paffed,  fee  Bill.  Pro¬ 
ceedings  i.i  parliament  not  to  be  queftioned  in  any  other 
place  or  court,  96.  The  fecret  bent  of  that  afi'embly  to 
forbear  invading  the  prerogative  of  the  crown,  391  — 
394.  By  the  conftitution,  force  is  removed  from  their 
debates,  434.  Cautious  conduff  of  the  three  branches 
towards  each  other,  512,  513.  See  Commons  and  Croon, 

Parliaments ,  French,  what  they  are,  69.  That  of  Paris, 
the  motives  of  its  firft  inftitution,  ibid.  Is  only  an  a f- 
fembly  of  a  judiciary  nature,  ibid.  What  kind  of  /hare 
it  claims  in  legiflation,  ibid.  The  great  weight  of  that 
aflembly,  159,  160.  Difficult  to  be  managed  bv  the 
crown,  160.  How  the  late  king  difmiffed  it,  399.  Pre¬ 
cautions  taken  by  the  prefent  king  in  rcfloring  it,  418. 
See  France. 

Parliamentary  Hiftory  of  England,  a  fuperficial  obfervation 
of  its  authors,  329. 

Pardon ,  the  prerogative  of,  lodged  in  the  king,  71.  Cannot 
be  pleaded  as  a  bar  to  an  impeachment  being  carried  on, 

93,  94.  Doubtful  whether  it  can  {fay  the  execution  of 
a  fentence  awarded  in  confequence  of  an  impeachment; 

94.  Often  granted  on  the  recommendation  of  a  jurv,  183. 

Peers ,  how  to  be  tried,  17;,  176.  Have  few  real  perfonai 

privileges  above  the  fubjeft,  360.  See  Lords. 

People ,  how  mifled  by  favourites  or  demagogues,  193  — ig6. 
How  influenced  or  deceived  by  the  magiftrates,  or  great 
men  in  commonwealths,  245 — 250.  Should  aff  through, 
reprefentatives,  243,  251.  Should  entirely  delegate  the 
legiflative  authority  to  thefe,  253—264.  How,  and  in 
what  circumftances  only,  the  right  of  rcjijlance  may  be 
ufually  exerted  by  them,  311  —  314.  See-  Commonwealths 
and  England.  Maybe  Paid  in  England  to  poffefs  both  the 
judicial  and  cenforial  powers,  414.  The  freedom  they 
enjoy  of  interfering  in  government  matters,  423 — 425. 

Pope ,  Mr.  quoted,  267. 

Portia  Lex  de  tergo  civiunt ,  268,  337. 

Praemunire,  the  different  meanings  of  the  word,  189. 

Pnetor ,  his  office  in  Rome,  113.  Aflumes  the  office  of  a 

judge 
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judge  of  equity,  135.  His  provifions,  136 — 139.  Their 
power  very  arbitrary,  144.  When  firft  reflrained,  144 — 
146. 

Prefs.  liberty  of  the,  is  a  real  cenforial  power  lodged  in  the 
people,  283 —283.  Much  more  effectual  than  the  one 
eftablifbed  in  Rome,  28 3.  and  more  ufeful  by  far  to  the 
commu  itv,  285,  286.  How  difficultly  this  liberty  was 
gained  at  the  expence  of  the  executive  power,  1 87.  A  li- 
cenfer  appon  ted  upon  the  prefs  by  the  (tar-chamber, 
ibid.  Bv  the  long  parliament.  288.  By  Charles  II.  and 
Jame-  II.  il'id.  Finally  eftabliftied  in  the  year  1694,  and 
how,  ibid.  A  definition  of  it,  289.  Aftions  refpefting 
the  fame  nor  to  be  decided  without  a  jury,  289  —  291. 
How  extenfive  its  nfe  has  become,  291,  292.  Very  great 
political  advantages  arifing  from  the  lame,  293 — 297.  Is 
farthe-  ufeful,  combined  with  the  other  rights  of  th$ 
people.  297 — 300.  Such  as  the  right  of  election,  300, 
301.  How  ufeful  a  fupport  to  the  right  of  refinance, 
310,  311.  Is  not  allowed  in  commonwealths,  and  why, 
41 1,  412.  Nor  in  monarchies,  410.  Its  being  tolerated 
in  England  to  fo  high  a  degree,  depends  on  the  liability 
of  the  executive  po.ter  of  the  crown,  412.  By  its  means 
the  cenforial  power  may  be  faid  to  be  lodged  in  the 
people,  414.  The  real  foundation  on  which  it  refls  in 
England,  436,  437.  Error  of  the  author,  at  firft,  in  this 
refpeft,  ioid. 

Prifoner ,  how  to  be  committed,  166.  When  once  ac¬ 
quitted,  cannot  be  tried  again  for  the  fame  offence,  175. 
See  Trial. 

Privy  council,  its  power  abridged  by  the  fame  aft  which 
abolilhed  the  ftar  chamber,  S7.  Its  real  office  in  the  Eng- 
lifh  government,  32c.  How  formed,  ibid. 

Prorogation,  its  effefts,  64.  The  term  not  to  be  afterwards 
(liortened,  86. 

Propounding ,  in  legiflation,  the  privilege  of,  referved  to  the 
executive  power  in  commonwealths,  223 — 22;.  Allotted 
in  the  Englifh  conftitution  to  the  reprelentatives  of  the 
people,  22^  — 230.  How  the  fame  was  formerly  fettled 
in  France,  Sw  edtn,  Scotland  and  Ireland,  230.  Great 
advantages  accruing  to  public  liberty  from  this  right 
being  lodged  in  the  reprefentatives  of  the  people,  226— 
234,  263,  264.  Its  remarkable  advantages  for  prel'erving 
the  Engiifn  conftitution,  and  inftances  of  it,  465 — 4-0. 

Pvmfr.7tur.ts ,  the  judge  caiuiot  alter  the  mode  of,  178.  Nor 
the  fherifh,  bid.  Do  not  extend  beyond  the  fimple  de¬ 
privation  of  life,  1S3.  Their  oiiidnefs  in  England,  367. 

No; 
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Not  fo  among  the  Greeks  and  Romans,  367,  368.  At¬ 
tention  of  the  Englifh  legiflature  in  that  relped,  371, 


Rcprefentatives ,  qualifications  for  being  one,  61,  62.  Advan¬ 
tages  that  accrue  to  the  people  from  acting  through  re- 
prefentatives,  23c,  251,  252,  253.  More  hurtful  than 
beneficial  when  their  intereft  is  not  in  reality  united  with 
that  of  the  people,  253.  The  people  fhould  entirely  de¬ 
legate  the  legiflative  authority  to  them,  253 — 261.  The 
fedate  manner  in  which  in  England  they  debate  the 
fubjeds  and  vote,  261,  262.  Do  not  allow  the  fpeaker 
to  have  a  vote,  262.  Nor  the  king’s  name  to  be  intro¬ 
duced  in  debates,  ibid.  Are  debarred  from  all  executive 
authoritv,  274,  275.  Capital  advantages  thence  arifing 
274,  &  feq.  280,  281.  See  Commons  and  People. 

Refiflanee ,  right  of,  admitted  by  the  Englifh  laws,  305 — 307*. 
Opinion  of  Judge  Blackftone  quoted,  308.  Recognifed 
even  by  the  courts  of  law,  309.  Is  in  a  great  meafure  an 
ufelefs  right,  unlefs  combined  with  the  liberty  of  the 
prefs,  310.  What  circumft  mces  are  required  for  its 
being  ufefully  exerted,  31 1 — 314. 

Revolutions  have  always  been  concluded  in  England  in  a 
manner  advantageous  to  public  liberty,  315,  327.  A  fe- 
ries  of  inftances,  327 — 332.  Not  fo  in  the  Roman 
common-wealth,  316.  A  feries  of  inftances  during  the 
whole  time  of  its  duration,  316 — 326.  The  fame  di fad- 
vantage  obtains  in  the  Greek  republics,  326.  And  in 
the  limited  monarchies  of  Europe,  fuch  as  Scotland, 
Sweden,  &c.  327,  386 — 388,  420—423. 

Revolution  of  the  year  1689,  how  accomplifhed  and  im¬ 
proved,  38,  331,  332,  388.  See  Revolutions. 

Re-unions  of  particular  provinces  to  the  crown,  in  France, 
17,  18,  19.  The  manner  of  thefe  re-unions,  and  doc¬ 
trine  of  the  French  lawyers  in  that  refpedl,  18. 

Rome,  wrong  notions  of  liberty,  the  patricians  and  fenate 
give  to  the  people,  235.  The  fenate  inverts  itfelf  with 
the  power  of  laying  taxes,  and  on  what  occafion,  246. 
The  tribunes  did  not  enad  laws  without  the  concur¬ 
rence  of  the  people,  255.  The  influence  of  fenators  and 
great  men  over  the  people,  and  their  artifices,  256 — 239, 
260,261.  The  people,  and  even  the  tribunes,  greatly 
over-awed  by  a  dictator,  256.  The  people  betrayed  by 
thole  in  whom  they  trufted,  266.  The  tribunes  not 
earned  in  the  defence  of  public  liberty,  267.  The  fe¬ 
nate, 
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Bate,  ccmfuls,  and  dictators,  poftefled  of  an  arbitra ry 
power  over  the  Jives  of  the  citizens,  ibid.  Afiume  oc* 
cafionally  a  power  to  take  from  the  Capitol,  and  fet 
afide  the  laws  enafted  by  the  people,  269.  Who  were 
called  nobiles,  210,  272.  The  cenforial  power  onlya  piece 
of  fenatorial  craft,  285.  Revolutions  conftantly  con¬ 
cluded  in  a  manner  difadvantageous  to  public  liberty, 
325.  A  feries  of  inftances,  316 — 326.  The  laws  con¬ 
cerning  the  liberty  of  the  citizens  were  not  ftrictly  exe¬ 
cuted,  334.  A  feries  of  inftances,  334,  &  feq.  Remark¬ 
able  infiance  of  infolence  and  cruelty  of  a  magifirate, 
338.  The  rapacioufnefs  of  the  men  in  power  in  regard 
to  the  allies  and  fubjetfts  of  the  republic,  339.  Corrup¬ 
tion  of  thejudges,  340,  341.  Remarkable  changes  in  the 
formation  of  them,  340.  A  remarkable  pafiage  of  Tully 
in  regard  to  the  diforders  that  took  place  in  the  repub- 
1  lie,  342.  A  fliort  fketch  of  their  real  caufe,  343,  344. 
Dangers  to  which  both  its  liberty  and  empire  were  ex- 
pofed,  458,  459.  How  the  final  overthrow  of  the  re¬ 
public  was  operated,  460,  461.  The  political  rights  al¬ 
lotted  to  the  people,  4.62. 

RouJj'cau  quoted,  218,  219,235,  255,  285,  467. 

RujJian  ambaftador,  the  caufe  of  his  arreft,  366. 

S. 

Saxon  government,  abolifhed  in  England  by  the  Norman 
Conqueft,  8,  9.  Railages  of  Sir  William  Temple,  and 
Spelman,  on  that  fubjefl,  7,  8.  How  far  reftored  fince 
the  Conqueft,  8,  9. 

Scotland ,  the  number  of  reprefentatives  it  fends  to  Parlia¬ 
ment,  61.  The  lords  of  the  articles,  what  aftembly,  230. 
The  authority  of  the  crown  commonly  invaded  by  the 
nobles,  387,  388.  The  bill  that  had  been  framed  for 
fettling  the  crown  on  the  houfe  of  Hanover,  388,  389, 
390.  No  advantageous  expedient  to  have  trufted  the 
nobility  with  the  command  of  a  ftanding  army,  433.,  434. 

Secretary  of  ftate,  cafe  of  an  affion  brought  againft  one, 
bv  a  private  individual,  365,  366. 

Senate ,  Roman,  how  formed,  271.  See  Rome.  Their  con- 
duff  at  the  expulfion  of  the  kings,  316.  See  Revolutions. 
The  great  power  they  aftumed  over  the  lives  of  the  ci¬ 
tizens,  267,  268,  336. 

Stvigne,  madame  de,  quoted,  503. 

Smith,  Dr.  Adam,  his  opinion  on  liberty,  and  on  the 
effefts  produced  by  a  ftanding  army,  examined,  429— 

434. 
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434.  Farther  obfervations  on  the  fame  fubjeCt  in  ge¬ 
neral,  441 — 456. 

Spain,  how  that  monarchy  was  formed,  38.  The  expedient 
ufed  by  the  prefent  king  for  difmifling  the  Jefuits,  401. 

Spelman  quoted,  7. 

Star-Chamber,  court  of,  how  conflituted,  51.  SupprefTed 
the  liberty  of  the  prefs,  287.  Expreffions  of  Sir  Edward 
Coke  concerning  it,  ibid.  Was  a  kind  of  a  court  of 
equity  in  regard  to  criminal  matters,  440.  By  what 
means  aboiifhed,  469. 

Statute  de heeretico  comburendo ,  for  what  reafon  repealed,  370, 
That  for  allowing  parliaments  to  meet  of  themfelves, 
repealed,  392. 

Sweden,  an  account  of  the  Revolutions  that  have  taken 
place  in  its  government,  and  of  the  redraints  at  times 
put  on  the  authority  of  the  crown,  386,  387.  The  dis¬ 
advantages  of  the  body  of  the  people  in  the  legiflature, 
463,  464.  An  account  of  its  government  before  the  laft 
Revolution,  484,  486. 

Swift,  dean,  quoted,  395,  396. 

-  1  , 

T. 


Tacitus,  quoted,  43,  520. 

Taxation,  right  of,  when  firft  fecured  to  the  lords  and  com¬ 
mons,  34.  PofllfTed  in  England  by  a  tingle  parliament, 
not  feveral  aflemblies  as  in  France,  44,  45.  Is  rendered 
thereby  a  much  more  efficacious  check  upon  the  crown, 
ibid.  All  taxes  or  money  bills  mud  01  iginate  in  the  houfe 
of  common-,  as  well  as  the  alterations  in  fuch  bills,  66. 
The  great  conditutional  efficiency  of  that  right,  73 — 83. 
The  exifrence  of  the  commons  wholly  depends  upon  the 
fame,  84.  The  advantages  of  this  right  of  the  commons, 
when  combined  with  the  right  of  propohnding  law  re¬ 
medies,  229,  230.  How  firmly  it  fecures  all  the  other 
rights  of  the  people,  and  the  whole  conditution,  againft 
the  attempts  of  the  crown,  464,  &  feq.  470.  Is  the  con¬ 
stitutional  balance  of  the  people  againli  the  crown,  496. 
At  the  fame  time  the  only  forcible  one,  497,  498,  509, 
510.  Rendered  ineffectual  when  lodged  in  feveral  diftin.it 
provincial  aflemblies,  4;,  506 — 503.  How  it  might  grow 
td  be  fo  divided  in  England,  505.  The  granting  the 
Americans  their  claims  would  have  altered  the  Englilli 
conditution,  505  —  509. 

Temple,  Sir  William,  quoted,  7. 

Torture,  attempted  to  be  introduced  in  the  reign  of  Henry 


INDEX. 


VI.  by  the  dukes  of  Exeter  and  of  Suffolk,  177.  De¬ 
cided  to  be  illegal  by  the  judges,  1  78. 

Treafon,  high,  ftatutes  concerning  it,  repealed,  46,  8r.  How 
trials  in  cafes  of  treafon  are  to  be  conduced,  170,  171. 

Trial  by  jury  revived  in  the  reign  of  Henry  II.  25.  How  to 
be  conduced,  j68,  &  feq.  Muft  be  public,  178.  Great 
advantagesof  thisinftitution,  179,180,  181.  How  ftridlly 
preferved  in  England,  34;,  346.  Not  fo  in  Normandy, 
Sweden,  and  Scotland,  .346.  See  'Judicial  Power  and  Jury, 

Trials ,  the  manner  in  which  prifoners  are  tried  in  foreign 
countries,  162,  163. 

Tribunes ,  betray  the  caufe  of  the  people,  266 — 269.  The 
aera  of  their  creation,  318.  Their  interefted  public  con- 
duft,  319 — 345.  See  Rome. 

Tucker ,  dean,  504. 

Tudors ,  the  great  power  of  the  princes  of  that  Eoufe,  43, 
45,  442,443.  Were  not  affifted  by  any  armed  force, 
376,  443- 

Tully  quoted,  121,  139,  256,  260,  269,  338. 

V. 

Valftein ,  duke  of,  caufed  to  be  (lain  by  the  emperor  Ferdi¬ 
nand  II.  397.  / 

Pcrdifi,  how  to  be  exprefled,  172,  1  73.  A  fpecial  one,  what* 
173.  A  paflage  of  Coke  on  the  fubjeft,  ibid. 

W. 

William  the  Conqueror  fets  afide  the  Saxon,  and  fubftitutes 
the  feudal  government,  7,  Sc  feq.  PofleHed  of  an  un¬ 
commonly  great  authority,  14.  What  regulations  he 
introduces  into  England,  14,  15. 

Writers,  political,  their  ill-judged  expreflions  and  notions, 
235,  237.  Their  unwife  admiration  of  the  cenforial 
power  in  Rome,  285,  286.  Have  not  penetrated  into  the 
real  foundation  of  the  fcience  of  politics,  457.  Have 
treated  it  as  an  occult  kind  of  fcience,  as  natural  philo- 
fophy  was  in  the  time  of  Ariftotle,  480.  Anecdote  of 
one,  438. 

Writs ,  their  importance  in  the  Englifh  courts  of  law,  124, 
12 5,  127 — 130.  Compared  to  the  Roman  adioues  legis, 
124.  The  difficulty  in  creating  new  writs,  129,  130. 

THE  END. 


S.  Hamilton,  Printer,  Falcon  Court,  Fleet  Street. 


